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You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 





Yet this comprehensive book is not limited in scope to bank tellers. It can also 
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the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis 
fied with the book, return it in five days and pay nothing. 


Among the complete subjects you'll 
find featured: 
* stepping stones that develop execu- 
tive ability 
training tellers to give information 


Mail This Handy Coupon Today 


to the public 


Bankers Publishing Company 
| 465 Main St., Cambridge 42, Mass. 


* teller influence outside of the bank Send Aleorn’s The Bank Tell Hie deb 

« 4eller aalemmanein end me Alcorn’s The Ban er: is Jo 

© different Lypes of en and Opportunities. If it meets with my approval 

* how the bank can help the teller I will mail you $3.50 within five days. Otherwise, 
minimise check losses lr may return it within five days and pay nothing. | 

* examination of checks . 

¢ combining paying and receiving de- — sibs abesicaeaSseleatoabsoesuaeiccuctaaviaiosimissaseatensettaenatin | 
partments | 

* machines that eliminate errors, re- BT a esis tas atoren tari fiareamaeeecia wien manleanse | 





duce costs, prevent frand. speed 
teller’s service 

our monetary system 

xn much mere 


City aud State 








THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 





VoL. 68 AUGUST, 1951 No. 8 





Contents 


BANKING LAW ARTICLES Liability of Telegraph Company | 
1951 Assignment of Claims Amend- Failing to Transmit Stop Order.463 
ment; Boon to Government Con- 


tract Financing — Sydney W. 


New Rules on Taxation of Powers 
Cable, of the New York Bar ..437 


of Appointment ..........s00 466 
Supreme Court Rules on Seizure 
of Abandoned Deposits ........ 445 TRUST DECISIONS ............ 481 
How Long Does Interest Run on 
TAK PCTBIONG 2.5.05 cewccces 
Certificate of Deposit? ........ 456 — _ 
INVESTMENT AND FINANCE— 
BANKIN 
: . ee Oe 489 
Right of Federal Government to 
Garnish Savings Account With- 
out Producing Passbook ...... 462 BOOKS FOR BANKERS ........ 493 


THE BANKING LAW JOURNAL is published monthly on 
the 15th of each month. Subscriptions, $8.00 a year in the 
United States and possessions; $9.00 in Canada and foreign 
countries. Single copies 75 cents. Copyright 1951, by Brady ; 
Publishing Corporation. Entered as Second Class Matter at the . 
Post Office at Boston, Mass., under the act of March $, 1879. ! 





BANKERS PUBLISHING COMPANY, Publishers 


465 MAIN STREET, CAMBRIDGE (42), MASS. 


New Yorx Apvertisinc Orrice: Franc P. Syms 
505 Firra Avaerve—Murray Hill 2-0326 


Keith F. Warren, Editor and Publisher; Oscar Lasden, Associate Editor 
Alexander Puglisi, Business Manager 








Banking Law Journal Digest 
(Fifth Edition) 
With the 1950 Cumulative Supplement 







Annual Cumulative Pocket Supplements 
Continually Down to Date 














10,000 Digests of Banking Decisions—Arranged for 
Quick Reference—Complete Table of Cases—150 
Main Headings — 1,618 Sections — 1,000 Pages — 
Fabrikoid Binding—Price $10.00 Including Supplement 








The Banking Law Journal, 465 Main Street, Cambridge, Mass. 










HOW TO OBTAIN BANK COSTS 


By E. S. WOOLLEY 
Certified Public Accountant 








Explains in clear, simple language just how to set up an 
analysis of all the cost elements in operating a modern bank 
and give to management accurate reports which will show 
whether or not the bank is making an actual profit and 
what contribution to profits is made by each department. 
Only with an accurate knowledge of costs is it possible 
for bank management to adopt sound policies and institute 
a system of service charges that are fair to both customer 
and bank alike. 
















$5.00 Delivered 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge 42, Mass. 








HOW TO SELL 
BANK SERVICE 
BY DIRECT MAIL 


By R. E. DOAN 


THIS book is devoted exclusively to selling bank service by 
direct-mail methods. Every phase of the subject is covered 
and many actual examples are given of successful direct- 
mail pieces. 


It brings you the accumulated experience of direct-mail 
experts in banking and other lines of business — gives you 
the benefit of their findings, and provides you with actual 
examples of direct-mail pieces being successfully used by 
banks throughout the country today. 


FULLY ILLUSTRATED 
Price $4.00 
& 


BANKERS PUBLISHING COMPANY 


465 MAIN STREET — CAMBRIDGE, MASS. 


tv 














THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 





VOLUME 68 AUGUST, 1951 NuMBER 8 





1951 Assignment of Claims Amendment; 


Boon to Government Contract Financing 
Sydney W. Cable, of the New York Bar 


Between June of last year and June of this year deliveries of military 
goods have increased from an annual rate of $12 billion to $26 billion 
and it is reasonably anticipated that by June of next year the annual 
rate of such expenditures will reach the staggering total of $60 billion. 
(Business Week, June 9, 1951, p. 21) The increase in the past year 
has been absorbed in large measure by established firms who resorted 
to private financing, either through use of their own capital or borrowing 
on their own credit. But it is obvious that government contractors will 
have to rely upon assignments of their government contracts and V-loans 
in order to finance the production necessary to achieve deliveries at an 
annual rate of $60 billion in the coming year. 


On May 15, 1951 the President signed a bill (Public Law 30—82nd 
Congress, Chapter 75—First Session) which removed obstacles to such 
financing. Consequently, this Act is of incalculable importance not 
only to government contractors but also to banks, trust companies and 
other financing institutions. 

In order to appreciate the full effect of the new legislation, a brief 
consideration of the historical background is essential. 


HISTORICAL BACKGROUND 


1. Period Prior to 1940. 

. Prior to the Assignment of Claims Act of 1940 (c. 779, § 1, 54 Stat. 
1029) all transfers and assignments of any claim, with minor exceptions,” 
upon the United States and all powers of attorney for receiving payment 
of such claims were declared by statute to be null and void if made 
prior to the issuance of a warrant for such payment and unless made in 
writing attested by two witnesses after the allowance of the claim (31 
“Rent of Post Office quarters, 81 U.S. C. § 208; May 27, 1908, C. 206, 85 Stat. 411); 


Contracts for public construction (40 USC. § 407; June 16, 1988, c. 90, Title IT, 207, 
48 Stat. 205). 
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438 THE BANKING LAW JOURNAL 


U.S.C. § 208, R.S. § 3477, May 27, 1908, c. 206, 35 Stat. 411, derived 
from Act of July 29, 1846, c. 66, 9 Stat. 41, and Act of February 26, 1853, 
c. 81, § 1, 10 Stat. 170; 41 U.S.C. § 15, RS. § 3737, Oct. 9, 1940, 
c. 779, § 1, 54 Stat. 1029; derived from Act July 17, 1862, c. 200, § 14, 
12 Stat. 596). The objects of such statutes were to protect the Gov- 
ernment from being embroiled in controversies between contractors, 
assignees and creditors and also to prevent frauds upon the Treasury. 
These statutes wholly disregarded the financing needs of Government 
contractors and the requirements of the banking institutions upon 
whom they frequently relied. 


The courts at first interpreted such statutes literally and, accordingly, 
unless the requirements set forth in the statutes were met to the last 
detail, assignments of claims against the United States were held to be 
null and void. Later, as an extension of the established principle that 
these statutes were designed for the protection solely of the Govern- 
ment, the courts held that the Government in its sole discretion might 
recognize assignments of claims against the United States. As between 
the parties to an assignment, the decisions for many years were divided 
but today it is recognized that if the work has been performed and if 
the fund is available, the better and more equitable view is to recognize 
the validity of the assignment, despite any failure to comply with pre- 
scribed formalities, as long as the Government is protected. 


Moreover, the courts have also recognized that assignments resulting 
from operation of law, such as in the case of a bankruptcy or a general 
assignment for the benefit of creditors, or the incorporation of a partner- 
ship having a claim against the Government, were not within the 
prohibition of the statutes. 


2. Assignment of Claims Act of 1940 


With the advent of World War II and the realization that war 
contracts would be of such magnitude that it would be difficult if not 
impossible to finance their performance without the assistance of banks 
and other financing institutions, the prior statutes were amended by 
an additional exception to the effect that the prohibition of the statutes 
should not apply with respect to contracts with the United States or 
any department thereof, providing for payments aggregating $1,000 or 
more, assigned to a bank, trust company or other financing institution, 
including any Federal lending agency, provided 


(1) in case of any contract entered into before October 9, 1940, no 
claim should be assigned without the consent of the head of 
the department concerned; 


(2) in the case of any contract entered into after October 9, 1940, 


no claim should be assigned if the contract forbade such 
assignment; 
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(3) unless otherwise expressly permitted by the contract, such as- 
signment should cover all amounts payable under the contract 
and not already paid, should be to only one assignee and should 
not be subject to further assignment except that any such 
assignment might be made to one assignee as agent and trustee 
for two or more parties participating in the financing; 


(4) in the event of such assignment the assignee should file written 
notice of the assignment and a copy of the instrument of assign- 
ment with (a) the General Accounting Office, (b) the Con- 
tracting Officer or head of the department or agency, (c) the 
surety on the bond, if any, in connection with the contract, and 
(d) the disbursing officer, if any, designated in the contract. 

The Assignment of Claims Act of 1940 also provided that, any law 
to the contrary notwithstanding, any assignment made pursuant to it 
should constitute a valid assignment for all purposes. It further pro- 
vided that any contract entered into by the Army or the Navy might 
provide that payments to an assignee should not be subject to reduc- 
tion or setoff for any indebtedness of the assignor to the United States 
“arising independently of such contract.” 

The last provision was for the benefit of assignees since banks and 
other financing institutions would be reluctant to make loans secured 
by assignments of government contracts if they were subject to setoffs 
or reduction by reason of tax liabilities, breaches of other contracts or 
for other indebtedness of their assignors to the Government. 

The Assignment of Claims Act of 1940 contributed directly to the 
war effort and was of inestimable value to contractors in the performance 
of contracts which could not otherwise have been undertaken by them 
because their available capital and credit were too limited in relation 
to the amounts of their contracts. 


After V-E Day and V-J Day the calls upon financing institutions 
for this type of financing declined only to be revived by the Korean 
situation and the enlarged and accelerated military defense program 
which ensued. It was then that the banks throughout the country 
were made aware of two decisions of the Comptroller General of the 
United States which raised serious problems in connection with the 
financing of such defense contracts. The Comptroller General is the 
head of the General Accounting Office which, in effect, is the independent 
auditing agency for the Government. This agency, created under the 
Budget and Accounting Act of 1921 (31 U.S.C. §§ 1-56, June 10, 1921, 
c. 18, 42 Stat. 20), succeeded to the duties of the Comptroller of the 
Treasury. Created by act of Congress, it is responsible only to Congress. 
Under Section 71 of the Budget and Accounting Act of 1921, this agency 
has the duty of settling and adjusting all claims by or against the 
United States. Among the functions of the Comptroller General is 
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that of rendering decisions at the request of other Government depart- 
ments upon any question involving a payment to be made by them 


(31 U.S.C. § 74). 


One such decision was rendered by the Comptroller General on May 
17, 1949, in response to a letter from the Secretary of the Army dated 
February 28, 1949. In his letter the Secretary of the Army stated that 
payments due under some Army contracts containing price revision 
clauses had been assigned to banks under the Assignment of Claims 
Act of 1940. The advice of the Comptroller General was requested as 
to whether, if there were a price revision, the Government was author- 
ized either to retain amounts otherwise due to the assignee bank or, if 
full payment had been made, to require the assignee bank to repay 
such amounts to the Government. In his opinion (Comp. Gen. Dec. 
No. B-84138) the Comptroller General held that as an assignee the 
bank merely succeeded to the rights of the contractor; that upon re- 
vision of the price neither the contractor nor the assignee bank is 
entitled to the amounts originally agreed upon; and, therefore, any 
amount in excess of the revised contract price might either be withheld 
from payment to the assignee or recovered directly from the assignee 
if already paid. 


This decision was recognized by most bank attorneys as a correct 
statement of a fundamental principle of law although from the bankers’ 
point of view it added a hazard to those already present in such a trans- 
action. A loan secured by an assignment of moneys due and to become 
due under a government contract is not a truly secured loan in the 
banking sense. The security is only as good as the ability of the con- 
tractor-assignor to perform his contract with the Government. Further- 
more, payments due under Government contracts might be reduced by 
reason of claims arising out of failure to perform as required, or breach 
by the assignor of the Walsh-Healey Act, or the Davis-Bacon Act, or 
the 8-hour law, since such claims would not arise “independently of 
such contract,” within the meaning of the Assignment of Claims Act 
of 1940. However, in normal course this opinion of the Comptroller 
General would probably not have caused any serious problem in obtain- 


ing government contract financing. 


The second decision of the Comptroller General (Comp. Gen. Dec. 
No. B-72929, May 18, 1950) was the bombshell. That case involved 
the liability of a government contractor for federal withholding and 
unemployment taxes and insurance contributions which became due, 
after assignment of the contract, on account of wages paid under the 
contract. The Comptroller General held that such liability was not an 
indebtedness arising “independently of such contract” but was incident 
to the performance of the contract and, accordingly, might be set off by 
the Government against the claims of the bank assignee. 
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The effect of these two Comptroller General decisions on banks was 
stated by the Board of Governors of the Federal Reserve System as 
follows: 


“It has come to the Board’s attention that a number of financing 
institutions have indicated their reluctance to participate in the 
current V-loan program for financing defense production because of 
their fear that, after full payment of a guaranteed loan secured by 
an assignment of the contractor’s claim under his contract, the 
Government might recover from the assignee financing institution 
amounts claimed by the Government against the contractor. Ap- 
parently, this fear has been prompted largely by certain recent 
rulings of the Comptroller General with respect to the Govern- 
ments right of recovery from an assignee bank on account of price 
revision, renegotiation, or tax claims against the contractor.” (Circ. 
No. 3626, Federal Reserve Bank of New York, December 14, 1950) 


Despite a subsequent decision of the Comptroller General (Comp. 
Gen. Dec. No. B-99808, December 26, 1950) to the effect that the first 
of his decisions noted above was limited to the factual situation there 
presented and did not purport to apply to situations involving rene- 
gotiation debts and calling attention to Section 301 of the Defense Pro- 
duction Act of 1950 empowering the President to authorize defense pro- 
curement agencies to guarantee any financing institution against loss of 
principal or interest on any loan made to finance the performance of any 
defense contract, the fears of the banks were not allayed. 

There was considerable question in the minds of bank attorneys as 
to whether or not the decision of the Comptroller General with respect 
to an assignor’s obligations for certain federal taxes would be sustained 
if submitted to the courts, and furthermore, whether the courts would 
concur in a possible extension of the Comptroller General’s view to the 
extent of holding that an assignor’s renegotiation debt arises under the 
contract and not “independently of such contract.” However, so long 
as there was any possibility of the Comptroller General’s decision being 
approved or possibly extended in the courts, banks, properly conscious of 
their duty to depositors and stockholders, were reluctant to accept 
assignments of government contracts as security. In some instances. 
banks preferred making unsecured loans on the theory that payments 
received on account of such loans could be retained without any danger 
of forced repayment. Realizing the serious import of the situation, the 
Department of Defense, with the assistance of the American Bankers 
Association and other interested parties, was instrumental in introducing 
in Congress a bill to amend the Assignment of Claims Act of 1940. 
Despite the opposition of the Comptroller General to certain of its pro- 
visions, the bill was passed by the Senate and House of Representatives 
in the form advocated by the American Bankers Association. 
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1951 AMENDMENT TO ASSIGNMENT OF CLAIMS ACT OF 1940 


By the amendment enacted May 15, 1951 the Assignment of Claims 
Act of 1940 has been changed in the following respects: 

(a) No liability of any nature of the assignor, whether arising from 
or independently of the contract, will create or impose any liability on 
the part of the assignee to repay any amount received by the assignee 
after July 1, 1950, under the assignment. 

(b) Any contract of the Department of Defense, the General Serv- 
ices Administration, the Atomic Energy Commission or any other 
department designated by the President may in time of war or national 
emergency (including the present emergency proclaimed December 16, 
1950) and until the emergency has been terminated, provide or be 
amended, without consideration, to provide that payments to the 
assignee shall not be subject to reduction or setoff for any liability of 
any nature of the assignor to the United States which arises independ- 
ently of such contract or, after May 15, 1951 (the date of such 
amendment), for any liability of the assignor on account of 

(1) renegotiation, 

(2) fines, 

(3) penalties (which term does not include amounts which may be 
collected or withheld from the assignor in accordance with or 
for failure to comply with the terms of the contract) or 

(4) taxes, Social Security contributions or the withholding or non- 
withholding of taxes or such contributions, (whether arising from 
or independently of such contract.) 


(c) Any contract containing a provision that it should not be subject 
to reduction or setoff, not theretofore paid in full, is deemed to have 
included the provision authorized in item (b) above. 

(d) It is no longer necessary to give notice of an assignment to the 
General Accounting Office. Notices of assignment and true copies thereof 
must still be filed with the Contracting Officer or head of the depart- 
ment or agency, the surety and the Disbursing Officer under the 
assigned contract. 


This amendment should satisfy all doubts in the minds of bankers 
with respect to possible setoff, reduction or repayment on account of 
liability of assignors of government contracts for renegotiation debts, 
tax liability or other debts to the United States created by the two 
decisions of the Comptroller General discussed above.* The amend- 


“In a letter dated June 20, 1951 from the Assistant Secretary of Defense to The Federal 
Reserve Board, it was said in setting forth a standard provision in military contracts 
pertaining to the assignment of claims: 

“In furtherance of the provisions of the recent amendment to the Assignment of Claims 
Act of 1940 (Public Law $0, 82nd Congress), the Military Departments have adopted, 
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ment goes a step further in that assignees are protected with respect to 
retention of payments received after July 1, 1950 even though the 
assignor would be liable to make such repayment and regardless of the 
nature of assignor’s liability to the United States and whether arising 
from or “independently of such contract.” Accordingly, if there were a 
price revision of an assigned contract and full payment had already 
been made thereof, any part of such payment received by an assignee 
bank after July 1, 1950 could not be recovered by the United States 
from the assignee bank. 


In fact, upon signing the bill containing the amendment, the Presi- 
dent stated that the measure might have gone too far in subordinating 
the interests of the Government and of government contractors’ em- 
ployees to the interests of the banks and he suggested that Congress 
amend the new law to avoid these results. 


Broad as the amendment is, financing institutions must still bear 
in mind the continued right of the Government to a setoff, as distin- 
guished from recovery of prior payments, for debts resulting from price 
revisions or for any penalties authorized under the contract for viola- 
tions of the Davis-Bacon Act, the 8-hour law or the Walsh-Healey Act, 
or on account of liquidated or other damages chargeable against the 


for use in contracts to be made in the future, the following standard provision pertaining 
to assignment of claims: 


(a) Pursuant to the provisions of the Assignment of Claims Act of 1940, as amended 
(31 U.S. Code 203, 41 U.S. Code 15), if this contract provides for payments aggregating 
$1,000 or more, claims for moneys due or to become due the Contractor from the Govern- 
ment under this contract may be assigned to a bank, trust company, or other financing 
institution, including any Federal lending agency, and may thereafter be further assigned 
and reassigned to any such institution. Any such assignment or reassignment shall cover 
all amounts payable under this contract and not already paid, and shall not be made to 
more than one party, except that any such assignment or reassignment may be made to 
one party as agent or trustee for two or more parties participating in such financing. 
Notwithstanding any other provision of this contract, payments to an assignee of any 
moneys due or to become due under this contract shall not, to the extent provided in 
said Act, as amended, be subject to reduction or set-off. 


(b) In no event shall copies of this contract or of any plans, specifications, or other 
similar documents relating to work under this contract, if marked “Top Secret,” “Secret,” 
“Confidential,” or “Restricted,” be furnished to any assignee of any claim arising under 
this contract or to any other person not entitled to receive the same; provided that a copy 
of any part or all of this contract so marked may be furnished, or any information con- 
tained therein may be disclosed, to such assignee upon the prior written authorization of 
the Contracting Officer. 


It has been concluded by the Military Departments, with concurrence of the General 
Accounting Office, that it is not necessary to amend existing contracts, containing the 
standard assignment of claims provisions, including the no set-off clause (as set forth in 
paragraph 7-103.8 of the Armed Services Procurement Regulation), in order for the 
assignee to obtain the benefits of the new amendment of the Assignment of Claims Act. 
It is the position of the Military Departments that such contracts not only need not be 
amended, but also—in the interests of simplicity and for the convenience of all con- 
cerned—that they should not be amended in this respect.” 
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assignor for failure to perform the contract in accordance with its terms. 
These are business risks, however, that banks in general are willing to 
assume with contractors in whom they have confidence. 


Though scarcely noted at the time except by those immediately con- 
cerned, the 1951 amendment to the Assignment of Claims Act of 1940 
will, in the case of all out defense or war production, enable business to 
undertake the performance of government contracts in amounts which, 
without such financing, would be impossible and will enable financing 


institutions to play as important, though unheralded, a role as they did 
in World War II. 











Supreme Court Rules on Seizure of Abandoned Deposits 


The number of states enacting statutes which require un- 
claimed deposits and other abandoned property to be turned 
over to the State is steadily increasing. In some states the 
statutes are merely custodial in the sense that the state merely 
takes possession of the property and holds it for the owner. 
Other statutes escheat the funds, that is to say, appropriate 
them for the exclusive use and enjoyment of the state. 


In the following case the United States Supreme Court 
considered the constitutionality of a statute of the latter type. 
The state of New Jersey claimed certain stock and unpaid 
dividends of the Standard Oil Company of New Jersey. The 
owners of the stock and dividends were either dead or unheard 
of for fourteen years and been apparently not resident in the 
state of New Jersey. The Standard Oil Company was incor- 
porated in New Jersey but had no assets in New Jersey. All 
the stock certificates and unpaid dividends in dispute were on 
deposit with the transfer agent, the Guaranty Trust Company 
in New York. ‘The Court held that the mere fact that the 
Standard Oil Company was incorporated in New Jersey gave 
that state jurisdiction to claim the funds. 


This decision may presage a new gold rush more thrilling 
than the one of just over a century ago. But this time the 
states of the Union will be the participants. Justice Frank- 
furter suggests that the result of the decision is that New York 
can claim from Guaranty Trust in New York whatever New 
Jersey doesn’t take from Standard Oil in New Jersey. Who 
gets the money depends on who gets there first. The Supreme 
Court has already held that a state may seize bank deposits 
held by a national bank. Anderson National Bank v. Luckett, 
821 U. S. 288. Perhaps under the holding of the reported 
case the Federal Government may, as the state of incorporation 
of the National banks, join the scramble for the unclaimed 
deposits in these banks. As the dissenting opinion points out, 
bankers doing business and subject to legal process in more 


445 
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than one state may look in the future to many possible sources 
for competing claims to its abandoned deposits. Standard Oil 
Company v. State of New Jersey, United States Supreme 
Court, 71 Sup. Ct. Rep. 822. The opinion of the court is as 
follows: 


Mr. Josiah Stryker, Newark, N. J., for appellant. 
Mr. Emerson Richards, Atlantic City, N. J., for appellee. 
Mr. Justice REED delivered the opinion of the Court. 


The Standard Oil Company, a New Jersey corporation, appeals 
from a judgment of the Supreme Court of New Jersey insofar as it 
declares escheated to the State of New Jersey unpaid dividends de- 
clared upon the stock of Standard Oil, and twelve shares of the common 
stock of the Company. 

The New Jersey Escheat Act reads in part: 


“If any person, who, at the time of his death, has been or shall 
have been, the owner of any personal property within this State, and 
shall have died, or shall die, intestate, without heirs or known kindred, 
capable of inheriting the same, and without leaving a surviving spouse, 
such personal property, of whatsoever nature the same may be, shall 
escheat to the State.” 

‘Whenever the owner, beneficial owner, or person entitled to any 
personal property within this State, has been or shall be and remain 
unknown for the period of fourteen successive years, or whenever the 
whereabouts of such owner, beneficial owner or person, has been or shall 
be and remain unknown for the period of fourteen successive years, 
or whenever any personal property wherever situate has been or shall 
be and remain unclaimed for the period of fourteen successive years, 
then, in any such event, such personal property shall escheat to the 
State.” N.J.Rev.Stat. 2:53-16, 2:53-17, N.J.S.A. 


In accordance with the procedure prescribed by the Act, a petition 
in the name of the State of New Jersey for a decree escheating certain 
personal property, including the property in issue here, was filed in 
the Chancery Division of the Superior Court of New Jersey. The 
petition alleged that appellant had in its custody or possession property 
which was subject to escheat under the Act for each of the alternative 
reasons listed in the above provisions: the owners of the property had 
died intestate without leaving anyone capable of taking the property; 


*The Escheat Act defines the term “personal property” to include “moneys, negotiable 
instruments, choses in action, interest, debts or demands due to the escheated estate, stocks, 
bonds, deposits, machinery, farm crops, live stock, fixtures, and every other kind of tangible 
or intangible property and the accretions thereon.” N. J. Rev. Stat. 2:53-15. N. J. 8S. A 
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the owners had been unknown for fourteen successive years; the where- 
abouts of the owners had been unknown for fourteen successive years ; 
the property had been unclaimed for fourteen successive years. 


The appellant answered the petition and, after notice and hearing, 
the Chancery Division of the Superior Court entered a final judgment 
ordering escheat of the personal property. 2 N.J.Super. 442, 64 A.2d 
386, 5 N.J.Super. 460, 68 A.2d 499. This judgment was modified and 
affirmed as modified by the Supreme Court of New Jersey. 5 N.J. 281, 
74 A.2d 565. 


Standard Oil, appealing from the decision of the Supreme Court 
of New Jersey, claims that the New Jersey Escheat Act and the 
judgment thereunder deprived the Company of its property without 
due process of law in violation of the Fourteenth Amendment. This 
unconstitutional deprivation is alleged to arise from the fact that the 
judgment of escheat does not protect Standard Oil from later liability 
to the stockholders whose claims to stock and dividends are escheated, 
because: (1) both the notice to the claimants of the property pre- 
scribed by the statute and the notice actually published were so in- 
adequate that claimants were afforded no reasonable opportunity to 
learn of the escheat proceeding and of its effect on their claims, or to 
appear and protect their rights; (2) the obligation of the contracts 
of the persons whose property was escheated was impaired by the 
statute and judgment thereunder in violation of Art. I, § 10, cl. 1 of 
the Constitution of the United States; (3) the New Jersey courts 
were without jurisdiction to enter the judgment since neither the shares 
of stock nor the dividends had a situs in New Jersey for the purpose 
of escheat, nor were either lawfully seized in the escheat proceedings.’ 


Notice.—Appellant contends that the judgment of escheat deprives 





*In addition to the shares of common stock and the dividends, the personal property in 
possession of appellant, which the Chancery Division of the Superior Court held to be 
escheated, included unpaid wages of former employees, money withheld from wages of 
former employees for purchase of Liberty Bonds, moneys representing the amounts of 
unpresented commercial checks issued by appellant, and moneys representing unpresented 
coupons on a debenture issue. But the Supreme Court of New Jersey held that the Escheat 
Act did not apply to debts or demands due the escheated estate that had been “extin- 
guished, either by satisfaction or by the bar of the statute of limitations.” State v. 
Standard Oil Co., 5 N. J. 281, 298, 74 A. 2d 565, 570. Moneys representing unpaid wages, 
and unpresented checks and coupons were affected by this ruling. The New Jersey rule 
is that the statute of limitation bars the right as well as the remedy. 5 N. J. at page 
292, 74 A. 2d at page 570 et seq. Cf. Chase Securities Corp. v. Donaldson, $25 U. S. 304, 
$11, 65 S. Ct. 1187, 1140, 89 L. Ed. 1628, considering Campbell v. Holt, 115 U. S. 620, 
6 S. Ct. 209, 29 L. Ed. 488. The New Jersey Supreme Court also held that minor claims 
that were not listed in the notice of the Chancery Division’s proceedings were not 
escheated. 5 N. J. 281, 310, 74 A. 2d 565. Consequently, appellant complains only of 
the escheat of twelve shares of common stock of an aggregate par value of $300, and 
of unpaid dividends. 


Of course, New Jersey’s construction of the escheat statutes is binding on this Court 
except where matters of federal law are involved. Herbert v. Louisiana 272 U. S. 312. 
$17, 47 S. Ct. 108, 104, 71 L. Ed. 270; United States v. Burnison, 389 U. S. 87, 89, 70 
S. Ct. 508, 504, 94 L. Ed. 675. 
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the various claimants against Standard Oil of their property without 
adequate notice, and since the claimants may therefore sue appellant 
later and recover on these claims, this statute and judgment deprive 
appellant of its property without due process of law.’ 

The statute, N.J.Rev.Stat. 2:58-21, N.J. S.A., provides: 


A notice containing a summary of the order disignating the time 
and place of hearing, as approved by the court shall be published in a 
manner directed by the court and shall also be published once a week 
for three successive weeks in a newspaper of general circulation desig- 
nated by the court; .. .” 


The Supreme Court of New Jersey authoritatively construed this 
to require “that the notice shall identify the property of which escheat 
is sought and the last known owner.” 5 N.J. at page 307, 74 A.2d at 
page 577.‘ The published notice in this case corresponded with this 
construction. It described the property in accordance with the state 
court’s understanding of the requirements of N.J.Rev.Stat. 2:53-21, 
N.J.S.A., and clearly indicated that the petition was one for escheat. 

This case differs from Wuchter v. Pizutti, 276 U. S. 13, 48 S. Ct. 
259, 72 L. Ed. 446, relied on by appellant, since it is not here attempted 
to validate a defective statutory provision for notice by recourse to the 
sufficiency of the notice which, although not required by statute, was 
in fact given. Here it is the statute itself, as interpreted by the state 
court, which requires what we think is adequate notice. 


In Security Savings Bank v. California, 263 U.S. 282, 44 S.Ct. 108, 
68 L.Ed. 301, a case involving statutory escheat of the bank deposits 
presumed abandoned, where nothing to the contrary is known by bank 
officials, because unused and unclaimed for twenty years, it was simi- 
larly contended the bank was denied due process because depositors 
would not be bound by the judgment of escheat. 263 U.S. at page 286, 
44 S.Ct. at page 110. This Court said “['T ]he essentials of jurisdic- 
tion over the deposits are that there be seizure of the res at the com- 
mencement of the suit, and reasonable notice and opportunity to be 
heard.” 263 U.S. at page 287, 44 S.Ct. at page 110. The procedural 
provision made the depositors affected parties and required publication 
in Sacramento County, only, of the summons with no requirement of 
the depositors’ addresses. Delivery of a copy of the summons on the 


Ba Rye ge secant canta ~ decree nas full release of liability in any jurisdiction in 
which it is effective but New Jersey es no guarantee to protect a t against 
such claims. N. J. Rev. Stat. 2:53-28.1, N. J. S. A. : _— ‘ 
*The New Jersey Supreme Court did not specifically require that the address of the last 
known owner be included in the notice, but the notice which it approved did, in fact 
contain the last known addresses, and also described the value and character of the 
property which was to be escheated. The notice was published once a week for three 
re rm weeks, in accordance with the statutory requirement. N. J. Rev. Stat. 2: 53-21, 
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bank was commanded. It was held, 263 U.S. at page 287, 44 S.Ct. at 
page 110, that the personal service on the bank effected seizure of the 
deposit and the publication of the summons was effective as similar 
publication would be in litigation involving unknown persons with pos- 
sible claims to property. Cf. Anderson National Bank v. Luckett, 321 
U.S. 283, 243, 64 S.Ct. 599, 604, 88 L.Ed. 692. 

In Mullane v. Central Hanover Trust Co., 339 U.S. 306, 70 S.Ct. 
652, 94 L.Ed. 865, in a proceeding to settle trusts with numerous 
parties as possible beneficiaries whose names and interests were un- 
known to the trustee, we commented on the subject of notice: 


“This Court has not hesitated to approve of resort to publication 
as a customary substitute in another class of cases where it is not 
reasonably possible or practicable to give more adequate warning.” 
339 U.S. at page 817, 70 S.Ct. at page 658. 

We held that: 


“Accordingly we overrule appellant’s constitutional objections to 
published notice insofar as they are urged on behalf of any beneficiaries 
whose interests or addresses are unknown to the trustee.” 3839 U.S. 
at page 318, 70 S.Ct. at page 659. 


The sound reasons stated in the foregoing cases for deeming the 
notices there given adequate to bind interested persons in the re- 
spective proceedings, lead us to the conclusion that the notice by publi- 
cation in this case was adequate. If the state has the responsibility of 
looking after abandoned property subject to its sovereign power, these 
publications are adequate to affect the owner’s rights. 

Impairment of Contract.—Appellants attack the validity of the 
New Jersey escheat statute on the ground that it impairs the contract 
rights of the owners of the dividends and stock certificates in violation 
of Art. I, § 10, cl. 1, of the Constitution: ‘No State shall... pass 
any ... Law impairing the Obligation of Contracts... .” This New 
Jersey law was enacted to authorize the state to take possession of 
“personal property” whenever the owner entitled to that “personal 
property within [New Jersey] . . . shall be and remain unknown” or 
his “whereabouts” remain unknown or the property remain “unclaimed” 
for fourteen successive years. N.J.Rev. Stat. 2:53-15 and 17, N.J.S.A. 
We need not consider whether a state possesses inherent power for such 
legislation as to personalty as the successor to a prerogative of royal 
sovereignty.” 


* The right of the King at common law to take possession, in certain circumstances, of 
abandoned chattels is clear. VII Holdsworth, History of English Law (2d ed.) 495. E. g., 
treasure trove, Attorney-General v. Trustees-of the British Museum [1908] 2 Ch. 598. 
This doctrine of bona vacantia came to include choses in action, X Holdsworth, supra, 350, 
such as certificates of stock in corporations, VII Holdsworth, supra, 515, et seq.; Ames, 
Disseisin of Chattels, $8 Select Essays in Angelo-American Legal History 541, 558. Thus the 
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As a broad principle of jurisprudence rather than as a result of 
the evolution of legal rules, it is clear that a state, subject to con- 
stitutional limitations, may use its legislative power to dispose of prop- 
erty within its reach, belonging to unknown persons.’ Such property 
thus escapes seizure by would-be possessors and is used for the general 
good rather than for the chance enrichment of particular individuals 
or organizations. Normally the obligor or holder and the obligee or 
owner of abandoned property would, as here, have no contractual 
arrangement between themselves for its disposition in case of the own- 
er’s failure to make claim. As the disposition of abandoned property 
is a function of the state, no implied contract arises between obligor 
and obligee to determine the disposition of such property. Conse- 
quently, there is no impairment of contract by New Jersey’s statute, 
enacted subsequent to the creation of the obligations here under ex- 
amination, but only the exercise of a regulatory power over abandoned 
property.’ 


Situs of Property.—Appellant argues that the escheat to New 
Jersey of the stock and the dividends denies it due process because such 
property has no situs in New Jersey for the purpose of escheat.’ Ap- 
pellant also contends that it has neither custody nor possession of these 
debts or demands due from it to its stockholders and therefore they 


King possessed as bona vacantia the right to dividends on a claim of a dissolved corporation 
in a bankruptcy proceeding against the corporation’s debtor. This was held in 1898 on 
the theory that the corporation was “extinct without successor or representative.” In re 
Higginson & Dean, [1899] 1 Q. B. 325, 380. See Grant on Corporations (1854 ed.) 
303-804. Wright, J., said, [1891] 1 Q. B. $29: “The Courts will not allow a person who 
has obtained title or possession as a mere trustee of chattels to set up unconscientiously 
any beneficial title by occupancy, possession, or otherwise.” Thus the Crown took the place 
of the extinct creditor. Cf. Bona Vacantia under the Law of England, F. A. Enever 
(1927) 55. 

See particularly, In re Melrose Ave., 234 N. Y. 48, 53, 186 N. E. 235, 23 A. L. R. 1288. 

Cunnack v. Edwards, [1896] 2 Ch. 679, dealt with a society treated as a legal unit. 
The members had associated themselves to provide annuities for their widows. After the 
death of all the associates and their widows, £1250 surplus remained. As it wag not a 
charity but rather a business arrangement under which all obligees had received payment 
in full, the court held that neither the cy-pres doctrine nor the doctrine of the resulting 
trust applied, and as Lord Halsbury put it: “The only other alternative remaining is that 
which I adopt, namely, that these funds are bona vacantia, and belong to the Crown in 
that character.” 
*Cunnius v. Reading School District, 198 U. S. 458, 469, 25 S. Ct. 721, 724, 49 L. Ed. 
1125. Compare Morman Church v. United States, 186 U. S. 1, 47, 10 S. Ct. 792, 804, 
34 L. Ed. 481. See 3 Scott, Law of Trusts (1939) § 411.4. 


7 Security Savings Bank v. California, 263 U. S. 282, 285, 44 S. Ct. 108, 109, 68 L. Ed. 301; 
Connecticut Mut. Life Ins. Co. v. Moore, 333 U. S. 541, 545-548, 68 S. Ct. 682, 685, 686, 
92 L. Ed. 863; Provident Inst. for Savings in Town of Boston v. Malone, 221 U. S. 660, 
668, 665-666, $1 S. Ct. 661, 662, 663, 55 L. Ed. 899. 


* Each classified list of debts or demands due to the escheated estates by the appellant 
company includes as the last known addresses of the holders of said claims chiefly points 
outside New Jersey. The methods of payment of the different claims have varied. For 
example, dividends have been paid from bank accounts maintained in New York banks 
by appellant either in its own name or that of its transfer agent. As we think these 
business practices are not significant in determining appellant’s liability for these escheats, 
they will not be further discussed. 
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cannot be seized. Since the property cannot be seized or escheated, 
the corporation would remain liable to its stockholders, and to require 
the payment to the state denies due process. 

Appellant has no tangible property in New Jersey except its stock 
and transfer books, kept at its registered office, located in the office of 
an individual, at Flemington, New Jersey. Appellant points out that 
in the Security Savings Bank case, 263 U.S. at page 285, 44 S.Ct. at 
page 109, 68 L.Ed. 301, and the Anderson National Bank case, 321 
U.S. at page 241, 64 S.Ct. at page 603, 88 L.Ed. 692, the contracts 
of deposit were made in the respective states by banks doing business 
therein. A like situation does not exist here, as the stock was issued 
and the dividends were held in other states. Further it is said that 
the bank deposit cases did not deal with escheat statutes, but rather, 
like the Moore case, with conservation statutes. 


It was not solely the fact that the contracts for bank deposits were 
made in California and Kentucky that gave those states power over 
the abandoned deposits. Had the contract been one of bailment be- 
tween two individual citizens of those states who had subsequently 
removed in another state, the courts of the state of the contract would 
not have controlled, though its laws might have. The controlling fact 
was that the banks and the depositors could be served with process, 
either personally or by publication, to determine rights in this chose 
in action.” 


Appellant is a corporation of New Jersey, amenable to process 
through its designated agent at its registered office. N. J. Rev. 
Stat. 14:4-1, 14:4-2, N.J.S.A. Cf. State v. Garford Trucking, Inc., 
4 N.J. 346, 72 A.2d 851, 16 A.L.R.2d 1407. This gave New Jersey 
power to seize the res here involved, to wit, the “debts or demands due 
to the escheated estate.” And the fact that this is immediate escheat 
is not significant. Escheat is permitted against persons whose addres- 
ses or existence is unknown.” The taking-over in the bank deposit 


°This is like the creditor’s ability to garnishee the debtor of his debtor, wherever the 
garnisheed debtor may be. Harris v. Balk, 198 U. S. 215, 25 S. Ct. 625, 49 L. Ed. 1023; 
Louisville & Nashville R. Co. v. Deer, 200 U. S. 176, 26 S. Ct. 207, 50 L. Ed. 426; Balti- 
more & Ohio R. Co. v. Hostetter, 240 U. S. 620, 86 S. Ct. 475, 60 L. Ed. 829. Cf. Carpenter, 
$1 Harv. L. Rev. 905, but see Beale, 27 Harv. L. Rev. 107. Whatever may be Professor 
Beal’s view of garnishment, he agrees with the theory of control relied upon herein. 


“The true doctrine would seem to be that a debt has in fact no situs anywhere; not 
merely because it is intangible but because as a mere forced relation between the parties 
it has no real existence anywhere. Like other such relations it may, of course, be con- 
trolled by, the law, and by the courts as instruments of the law; but the control must be 
obtained by making use of the relation. In order to control the relation the court must 
have the power to control both parties to it. Any court which has both debtor and 
creditor may compel a release from the creditor and an assignment of the action of the 
creditor. In other words if a debt is to be legally assigned or discharged it requires the 
action of both parties and especially the creditor, and the court which has to apply such 
& process must do so through its control over both parties.” 27 Harv. L. Rev. at 115-116. 
“Christianson v. King County, 239 U. S. 356, 368, 36 S. Ct. 114, 119, 60 L. Ed. 397; 
Hamilton v. Brown, 161 U. S. 256, 268, 16 S. Ct. 585, 589, 40 L. Ed. 691. 
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cases foreshadowed escheat. See the Malone case, 221 U.S. at page 
664, 31 S.Ct. at page 662, 55 L.Ed. 899, the Security Savings Bank 
case, 263 U.S. at pages 283 and 290, 44 S.Ct. at pages 109, 111, 68 
L.Ed. 801, the Anderson National Bank case, 321 U.S. at page 241, 
64 S.Ct. at page 603, 88 L.Ed. 692. 

No matter where the appellant’s assets may be, since it is its 
obligation to pay to the escheated estate that is taken, personal 
service on appellant effects a seizure of that obligation in just the same 
way that service on a bank is seizure of the deposit as shown in the 
Notice subdivision of this opinion. That power to seize the debt by 
jurisdiction over the debtor provides not only the basis for notice to 
the absent owner but also for taking over the debt from the debtor. 
Security Savings Bank v. California, supra, 263 U.S. at page 287, 
44 S.Ct. at page 110, 68 L.Ed. 301. It is true that fiction plays a part 
in the jurisprudential concept of control over intangibles. There is no 
fiction, however, in the fact that choses in action, stock certificates and 
dividends held by the corporation, are property. Whether such prop- 
erty has its situs with the obligor or the obligee or for some purposes 
with both has given rise to diverse views in this Court.” 

We see no reason to doubt that where the debtor and creditor 
are within the jurisdiction of a court, that court has constitutional 
power to deal with the debt. Since choses in action have no spatial 
or tangible existence, control over them can “only arise from control 
or power over the persons whose relationships are the source of 
the rights and obligations.” Estin v. Estin, 334 U. S. 541, 548, 68 
S.Ct. 1218, 1218, 92 L.Ed. 1561.” Situs of an intangible is fictional 
but control over parties whose judicially coerced action can make 
effective rights created by the chose in action enables the court with 
such control to dispose of the rights of the parties to the intangible.” 


" Blackstone v. Miller, 188 U. S. 189, 23 S. Ct. 277, 47 L. Ed. 489, overruled by Farmers 
Loan & Trust Co. v. Minnesota, 280 U. S. 204, 209, 50 S. Ct. 98, 99, 74 L. Ed. $71. The 
latter case led to a like decision in First National Bank of Boston v. Maine, 284 U. S. 
$12, 52 S. Ct. 174, 76 L. Ed. $18, which was in turn overruled by State Tax Comm’n v. 
Aldrich, 316 U. S. 174, 181, 62 S. Ct. 1008, 1011, 86 L. Ed. 1858. See Treichler v. 
Wisconsin, 388 U. S. 251, 256, 70 S. Ct. 1, $, 94 L. Ed. $7. 
“ Curry v. McCanless, 307 U. S. 357, 865-366, 59 S. Ct. 900, 905, 88 L. Ed. 1889: “Such 
rights are but relationships between persons, natural or corporate, which the law recognizes 
by attaching to them certain sanctions enforceable in courts. The power of government 
over them and the protection which it gives them cannot be exerted through control of a 
physical thing. They can be made effective only through control over and protection 
afforded to those persons whose relationships are the origin of the rights.” 

See a like ruling in Direction der Disconto-Gesellschaft v. United States Steel Co., D. C., 
300 F. 741, 746, and 267 U. S. 22, 28, 45 S. Ct. 207, 208, 69 L. Ed. 495. 
#* When taxation of intangibles was ruled by Farmers Loan & Trust Co. v. Minnesota, 280 
U. S. 204, 50 S. Ct. 98, 74 L. Ed. 871, to the effect that states could not tax intangibles 
belonging to nonresidents though owed by residents, Washington held that a Washington 
bank deposit, belonging to the estate of a known nonresident decedent without heirs could 
not escheat to Washington. “[T]he situs of this property was at the domicile of its owner 
and therefore it was not property within this state at the time of his death and not subject 
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Since such power exists through the state’s jurisdiction of the parties 
whose dealings have created the chose in action, we need not rely on 
the concept that the asset represented by the certificate or dividend is 
where the obligor is found.“ The rights of the owner of the stock and 
dividends come within the reach of the court by the notice, ¢. ¢., service 
by publication; the rights of the appellant by personal service. That 
power enables the escheating state to compel the issue of the certificates 
or payment of the dividends. Compare Great Northern R. Co. v. 
Sutherland, 278 U.S. 182, 198, 47 S.Ct. 815, 319, 71 L.Ed. 596.” 
This gives New Jersey jurisdiction to act. That action, of course, 
must be in accord with the boundaries on legislation set by the Con- 
stitution. Se ae 

Unclaimed property at the disposal of the state may include 
deposits in banks doing business in the particular state, 12 U. S.C. 
§ 24,12 U. S. C. A. § 24, though incorporated by the Federal Govern- 
ment. Anderson Nat. Bank v. Luckett, 321 U.S. 233, 64 S.Ct. 599, 
88 L.Ed. 692. Such a deposit “is a part of the mass of property 
within the state whose transfer and devolution is subject to [the same] 
state control,” 321 U.S. at page 248, 64 S.Ct. at page 607, as would 
be “tangible property.” Security Savings Bank v. California, supra, 
263 U.S. at page 285, 44 S.Ct. at page 109, 68 L.Ed. 301. Liabilities 
of foreign insurance companies, doing business in a state on life policies 
issued on the lives of residents of that state remaining unclaimed for 
an adequate period, are subject to the state’s disposition. Connecticut 
Mut. Life Ins. Co. v. Moore, 333 U.S. 541, 68 S.Ct. 682, 92 L.Ed. 868. 


We think that stock certificates and undelivered dividends thereon 


to escheat under our statute.” In re Lyons’ Estate, 175 Wash. 115, 123, 26 P. 2d 615, 618. 
A contrary view was taken in In re Rapports Estate, $317 Mich. 291, 26 N. W. 2d 777. 
There it was held that the Michigan bank deposit of a nonresident decedent without heirs 
passed to Michigan on the theory that the Michigan escheat statute overruled the Michigan 
doctrine of the domicilary situs of intangibles. 

* Beale, 2 Conflict of Laws, § $09.1: “The picture of bona vacantia is that of movables 
without an owner being taken by the officers of the state. In reality, the money which [is] 
represented by the bank deposit was where the bank was when it was proved to be without 
an owner.” An obligor in a chose action, a bank especially, does not always have tangible 
assets to represent the liability. 


5 The fact that New Jersey has adopted the Uniform Stock Transfer Act with its provisions 
for the transfer of shares and the replacement of lost certificates is, we think, without a 
bearing on the problem of power to escheat. N. J. Rev. Stat 14: 8-27 and 14: 8-43, N. J. S. A. 
While those sections provide for transfer of stock certificates only by delivery and the 
issue of new certificates only after notice by publication or otherwise and upon security, 
they were apparently treated by New Jersey as inapplicable to the problem of escheat. 
See State v. Standard Oil Co., 5 N. J. 281, 307, 74 A. 2d 565. New Jersey may consider 
that escheat is a proceeding of the same general character as matters of internal corporate 
management reserved in its decision in Elgart v. Mintz, 128 N. J. Eq. 404, 197 A. 747, 758, 
an attachment case. The purpose of the Uniform Stock Transfer Act was to provide a 
system for transfer of stock that states might follow to simplify transactions that touched 
other states. See for example the complications over attachments in Mills v. Jacobs, 833 
Pa. 231, 4 A @d 152, 122 A. L. R. 383. As the Uniform Stock Transfer Act was not 
specifically directed at shares with unknown owners, New Jersey may treat such shares 
in its corporations differently from lost shares. 
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may also be abandoned property subject to the disposition of the 
domiciliary state of the corporation when the whereabouts of the owners 
are unknown for such lengths of time, and under such circum- 
stances, as permit the declaration of abandonment.” That rule is 
applicable here. 


Full Faith and Credit.—-Finally, we shall deal with appellant’s 
objection that this statutory escheat takes its property without due 
process because it does not protect it from claims by the owners. The 
argument is that the protection afforded by the New Jersey escheat 
statute is inadequate in that N.J. Stat. 2:53-23.1, N.J.S.A.” is no pro- 
tection beyond the state against owners of the escheated shares or 
against escheat or conservation actions by other states against Stand- 
ard Oil of New Jersey for the same debts or demands due from Standard 
to its stockholders.” ‘The judgment, as modified, calls for the reissue 
of the abandoned certificates to New Jersey and for the payment to 
that state of the unpaid dividends. 


We have indicated above that we consider the notice to the 
stockholders adequate to support a valid judgment against their rights 
as well as those of the Company. The res is the debt and the same rule 
applies as with tangible property.” The debts or demands represented 
by the stock and dividends having been taken from the appellant com- 
pany by a valid judgment of New Jersey, the same debts or demands 
against appellant cannot be taken by another state. The Full Faith 
and Credit Clause bars any such double escheat. Cf. Baltimore & Ohio 
R. Co. v. Hostetter, 240 U.S. 620, 624, 36 S.Ct. 475, 476, 60 L.Ed. 
829, and cases cited, particularly Harris v. Balk, 198 U.S. 215, 226, 
25 S.Ct. 625, 628, 49 L.Ed. 1023. 


Dissents suggest that states may enact only custodial statutes until 
this Court settles any controversy that may arise between states over 
rights to abandoned choses in action. The details of the method of 
bringing other states and foreign countries before this Court for selec- 


%* Cf. VII Holdsworth, History of English Law (2d ed.) 515. 
* @:58-28.1: “Operation and effect in decree. 

“Any decree entered pursuant to the act to which this act is a supplement, shall auto- 
matically operate as a full, absolute and unconditional release and discharge of the person 
having such property in possession or custody from any and all claim, demand, or liability 
to any person whatever other than the State Treasurer with respect to such property, and 
such decree may be pleaded as an absolute bar to any action brought against such person 
with respect to such property by any person other than the State Treasurer.” 

“We lay aside without consideration the possibility that the escheated certificates had 
legally been transferred to other parties by the owners prior to publication in this action. 
“ ., .I think that the risk . . . is not serious enough to justify a refusal to adjust the 
differences actually presented.” Direction der Disconto-Gesellschaft v. United States Steel 
Co., D. C., $00 F. 741, 748; 267 U. S. 22, 29, 45 S. Ct. 207, 208, 69 L. Ed. 495. 

* Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565; Hamilton v. Brown, 161 U. S. 256, 16 
8. Ct. 585, 40 L. Ed. 691; Pennington v. Fourth National Bank, 248 U. S. 269, 270, $7 
S. Ct. 982, 61 L. Ed. 718. See n. 9, supra. 
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tion of the appropriate sovereignty to receive the abandoned property 
are not elaborated upon. The claim of no other state to this property 
is before us and, of course, determination of any right of a claimant 
state against New Jersey for the property escheated by New Jersey 
must await presentation here. 

The judgment of the Supreme Court of New Jersey is affirmed. 

Affirmed. 

Mr. Justice FRANKFURTER, whom Mr. Justice JACKSON 
joins, dissenting. 

I do not understand that the Court affirms the judgment of escheat 
on the ground that New Jersey may condition the granting of a cor- 
porate charter on payment to the State of dividends unclaimed after 14 
years. Indeed, the Court specifically bars the possibility of double 
escheat, which would logically result from such a holding. As I under- 
stand it, the decision must rest upon New Jersey’s power over interests 
which in a territorial sense are assumed to be within its control. The 
foundation of this power is usually conveyed by the concept of situs. 
As to this ground of decision I must dissent. In Connecticut Mut. 
Life Ins. Co. v. Moore, 333 U.S. 541, 68 S.Ct. 682, 92 L.Ed. 863, this 
Court sustained a New York statute allowing escheat of the unclaimed 
proceeds of insurance policies on the basis of the insured’s residence 
in the State at the time of the delivery of the policy. On that basis, 
the State where the last known owner was domiciled certainly has a 
better claim to abandoned stock than a State in which it happens that 
the corporation is subject to process. 


If perchance one is to infer from the opinion that the unclaimed 
dividends deposited with the Guaranty Trust Company of New York 
are also escheatable by New York and that New York, had she antici- 
pated New Jersey, could have exhausted all the potentialities of escheat 
in the unclaimed dividends, there is an added reason for dissent. The 
Constitution ought not to be placed in an unseemly light by suggesting 
that the constitutional rights of the several States depend on, and are 
terminated by, a race of diligence. The Bankruptcy Act, 11 U.S.C.A. 
§ 1 et seq., expresses appropriate condemnation of such unseemly con- 
duct and accidental solution of competing interests. It is one thing for 
a State to take custody of abandoned property as trustee, leaving 
open for subsequent determination what State has a controlling inter- 
est justifying escheat. But if a State wishes to assert its right to 
escheat property which by its very nature is not exclusively within its 
control, other interested States should be parties to the litigation. The 
right to resort to this Court for adjustment of conflicting interests 
among several States has been placed in the Constitution to avoid 
crude remedies of self-help in the settlement of interstate controversies. 
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See State of Texas v. Florida, 806 U.S. 398, 59 S.Ct. 563, 880, 98 
L.Ed. 817. 

Mr. Justice DOUGLAS, with whom Mr. Justice BLACK concurs, 
dissenting. ie 

There are several states with possible claims to the escheat of in- 
tangibles. The state of incorporation of the obligor; the state where 
the last known owner was domiciled (see Connecticut Mut. Life Ins. 
Co. v. Moore, 383 U.S. 541, 68 S.Ct. 682, 92 L.Ed. 863) ; the state 
where later on the true residence of the owner was proved to be; the 
state of his last known domicile; the state where the obligor has its 
main place of business; in case of insurance or trust property, the 
state of residence (or domicile) of the beneficiary. There may be still 
other states with claims of an equal or greater dignity to these. In 
this case we have heard from only one—the state of incorporation. 

I think any of several states, including the state of incorporation, 
might constitutionally enact a custodial statute under which it under- 
took to hold the escheated intangibles pending determination by this 
Court of the claims of competing states. New Jersey has not done 
that. New Jersey undertakes to appropriate to her exclusive use 
(after a short statute of limitations has run) this vast amount of 
wealth. Hence, I dissent. 


How Long Does Interest Run on Certificate of Deposit? 


Banker issued a certificate of deposit in the following form: 









PAWHUSKA, OKLAHOMA, Aug. 4, 1917 No. 126 


This Certifies, That Frank Kyselka $600 
Has Deposited With 

American National Bank 

of Pawhuska, Oklahoma 
Six Hundred & no .............. Dollars, 
Payable to the order of himself 
on the return of this Certificate properly endorsed 
Twelve months after date, with interest at 5 percent, 
per annum. No interest paid after due. 

“CH, F. Stuart, Cashier 












If the holder of this certificate does not redeem it until 


1947; thirty years after the date of deposit (August 4, 1917), 
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is he entitled to interest for more than one year or is the in- 
strument due on August 4, 1918 with no interest payable 
thereafter? In the following reported case the dissenting judge 
states that the rule is that interest is payable during such time 
until the instrument is presented for payment. Such is the 
law, he states, in New Mexico, Maryland, Pennsylvania, New 
York, Nebraska, South Dakota, Indiana, Illinois, and Massa- 
chusetts. 

The Oklahoma court held to the contrary — that the in- 
strument was due one year after issue and that no interest was 
payable thereafter. 

In all states it is clear that bankers using such a certificate 
of deposit form would be well advised to change the last sen- 
tence so as to read “No interest payable one year after issue.” 
Kyselka v. First National Bank in Pawhuska, Supreme Court 
of Oklahoma, 280 Pac. Rep. (2d) 911. 


GIBSON, J. — The parties to this appeal occupy the same relative 
position as in the trial court, and will be referred to as plaintiff and 
defendant, respectively. 


This is an action for a money judgment on a certificate of 
deposit... . 


The sole question involved is whether the deposit bears interest 
after the expiration of twelve months from the date of the deposit. 


On March 14, 1947, plaintiff holder of the certificate made demand 
for the payment thereof in the amount of the principal sum together 
with interest at the rate provided from the date of the certificate to 
date of the demand. Defendant refused to pay in accordance with the 
demand but tendered to plaintiff the sum of $630.00, same being the 
principal of the deposit together with interest thereon for the. period 
of twelve months, which was refused. Thereafter, on April 12, 1947, 
plaintiff instituted this action for the recovery of principal and in- 
terest in accordance with his demand. Defendant denied liability except 
to the extent of $630.00, plead the tender made and deposited the 
amount thereof in court. The court awarded plaintiff judgment in 
the sum of $630.00 and directed the deposit to be applied in the satis- 
faction thereof. 


The sole question involved here is whether the interest provided in 
the certificate ceases with the expiration of twelve months or con- 
tinues until demand for payment on return of the certificate. 
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It is contended that the word “due,” as used in the certificate, has 
reference to the time when demand is made. And many authorities 
are cited where such a construction is given. The cases, however, 
deal chiefly with the question of when liability to action arises and 
the time that the statute of limitations begins to run. In the instant 
case the question of limitations is not involved and the date of the 
accrual of plaintiff’s right of action is immaterial. The word “due” 
is susceptible of so many meanings that any rule of construction that 
would isolate the word from the context in which same is used would 
be misleading rather than helpful. In 19 C.J. 818, sec. (1), 28 C.J.S., 
Due, p. 572, the meaning of the word is thus stated: “The meaning 
of the word seems to be influenced largely by the connection in which 
it is used, and while it has been the subject of many decisions by the 
courts, no general rule of interpretation can be safely stated there- 
from.” In the succeeding section, (2), of the text are stated the divers 
meanings of the word, among them “owing and demandable,” “capable 
of being justly demanded,” and “mature.” 

The law requires that a contract must be so interpreted as to 
give effect to the mutual intention of the parties, as it existed at the 
time of contracting, so far as the same is ascertainable and lawful. 
15 0.S.1941 § 152. And, further, that the language is to govern its 
interpretation, if the language is clear and explicit, and does not in- 
volve an absurdity, 15 0.S.1941 § 154. 

It is manifest from the terms of the contract that the parties 
contemplated that the amount of the deposit should bear interest for 
a definite period and cease to bear interest thereafter. Prior to the 
expiration of twelve months there was nothing payable. With the 
expiration thereof both principal and interest became immediately 
payable but only on the surrender of the certificate and demand. Dur- 
ing the twelve months period the bank was to enjoy the money com- 
pletely freed from plaintiff’s control. Thereafter by the terms of the 
contract it was as completely under plaintiff’s control as an ordinary 
deposit, the only distinction being the method of exercising it, a sur- 
render of the certificate in the one case and a check on the bank in 
the other. Considering the words “No interest paid after due” as hav- 
ing reference to the expiration of twelve months, when the obligation 
to pay matures and the deposit demandable, the language is not only 
clear and explicit but affords a construction that is definite and rea- 
sonable and capable of being carried into effect which is also enjoined 
by the law, 15 O0.S.1941 § 159. On the other hand to hold that the 
word “due” had referenee to the time when the demand is actually made, 
is to render futile the provision for the cessation of interest. When 
demand is actually made there must follow either payment or non- 
payment. If there is payment there could be no further interest. If 








THE BANKING LAW JOURNAL _ ei i 

« as il a Se a 
there be n no “payment, infin, as damages, hate accrue thence i. 
ward as a matter of law. Fidelity-Phenix Fire Ins. Co. of New York 
v. Board of Education of Town of Rosedale, 201 Okl. 250, 204 P.2d 
982. We deem it to be manifest that the word “due,” as used, had 
reference to the date of the maturity of the deposit, which is twelve 
months after the date thereof, and that thereupon the deposit ceased 
to bear interest. 


The certificate here presents a question no different in principle 
from that involved in Baxley Banking Co. v. Gaskins, 145 Ga. 508, 89 
S.E. 516. There the certificate contained the following words: “... 
payable to the order of the administrator, 12 months after date, on 
return of this certificate, properly indorsed, with interest at the rate 
of 6 per cent. per annum. Interest will cease at maturity.” The 
court said: “It is plain that the money could not be withdrawn under 
12 months from the date of the certificate. It is also clear that the 
interest ceased after 12 months.” The conclusion there reached is in 
accord with the clear weight of authority on the question. See Verdi, 
Adm’x. v. Helper State Bank, 57 Utah 502, 196 P. 225, 15 A.L.R. 
641, and annoted note thereon in 15 A.L.R. 651. 

In the judgment the court awarded plaintiff judgment in the 
sum of $5.50 for costs incurred in the action previous to the payment 
into court of the amount tendered by defendant. It is urged that 
the tender was insufficient by reason of such costs not being included 
therein. If no tender had antedated the action there might be merit 
in such contention. But, since a tender of the correct amount owing 
was made prior to the institution of the action, there obtained no basis 
for the action and therefore none for the court’s judgment for costs 
against defendant. The contention is without merit. 


DAVISON, C. J., and ARNOLD, V. C. J., and WELCH, CORN, 
LUTTRELL, HALLEY and JOHNSON, JJ., concur. 


O’NEAL, J., dissents. 


O’NEAL, Justice dissenting. 


The certificate of deposit, here involved, dated August 4, 1917, 
certifies that “Frank Kyselka has deposited with the American Na- 
tional Bank of Pawhuska, Oklahoma, Six Hundred and no—Dollars, 
payable to the order of himself on the return of this certificate prop- 
erly endorsed, twelve months after date with interest at 5 percent per 
annum. No interest paid after due.” 


It is conceded that the American National Bank of Pawhuska 
changed its name to First National Bank of Pawhuska, and that the 
First National Bank of Pawhuska assumed all the liabilities of the 
American National Bank. 
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As stated in the opinion, the.sole question involved is whether the 
deposit bears interest after the expiration of twelve months from the 
date thereof. The answer to that question depends upon when the 
debt represented by the certificate of deposit became due. 


The overwhelming weight of authority is that such a certificate of 
deposit is not due until the certificate is returned and tendered to the 
bank and demand for payment is made. Petitioner in his brief cites 
some twenty-two cases from other states, and two from federal courts, 
which show that rule. They are: — Bank of Commerce v. Harrison, 
11 N.M. 50, 66 P. 460; Fells Point Sav. Inst. v. Weedon, 18 Md. 320, 
81 Am.Dec. 603 ; Finkbone’s Appeal, 86 Pa. 368; Girard Bank v. Bank 
of Penn Twp., 39 Pa. 92, 80 Am.Dec. 507; Hagood’s Appeal, 38 S.C. 
361, 16 S.E. 1003; Payne v. Gardiner, 29 N.Y. 146; Sharp v. Citizens 
Bank, 70 Neb. 758, 98 N.W. 50; Tobin v. McKinney, 14 S.D. 52, 84 
N.W. 228, 91 Am.St.Rep. 688; Tobin v. McKinney, 15 S.D. 257, 88 
N.W. 572, 91 Am.St. Rep. 694; Boughton v. Flint, 74 N.Y. 476; 
Brown v. McElroy, 52 Ind. 404; Emerson v. North American Trans- 
portation & Trading Co., April 19, 1922, 303 Ill. 282, 185 N.E. 497, 
23 A.L.R. 1; Estate of Gardner, 228 Pa. 282, '77 A. 509, 29 L.R.A., 
N.S., 685; Howell v. Adams, 68 N.Y. 314; Pardee v. Fish, 60 N.Y. 
265; Munger v. Albany City National Bank, 85 N.Y. 580; Shute v. 
Pacific National Bank, 136 Mass. 487. 


The general rule is that a certificate of deposit payable to depositor 
upon return of the certificate is not due until the certificate is tendered 
and demand for payment is made. That rule, with slight variations, 
is stated in sixteen of the cases above cited. 


In this case it is beyond question that the certificate of deposit was 
not returned to the bank, and that no demand for payment was made 
until March 14, 1947. Under the general rule the debt represented by 
the certificate did not become due until the certificate was returned to 
the bank and demand for payment was made on March 14, 1947. 


The time limit, or “twelve months after date” stated in the certifi- 
cate merely fixed the time the deposit was required to remain with the 
bank before the depositor would be entitled to interest thereon. The 
statement “with interest at 5 percent per annum” fixed the rate of 
interest the depositor was entitled to receive if the deposit was left 


with the bank for twelve months or more. Bank of Commerce v. 
Harrison, 11 N.M. 50, 66 P. 460. 


It is quite true, as stated in the opinion, that the word “due” is 
susceptible of many meanings, depending largely upon the connection 
in which it is used. When applied to commercial paper the word “due” 
means the time when the debt represented by the paper becomes de- 
mandable; that is, the time when an action may be maintained thereon 
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to force payment. See Ardmore State Bank v. Lee, 61 Okl. 169, 159 
P. 903, citing Gilbert v. Sprague, 88 Ill.App. 508. ; 

The record shows that on February 21, 1927, more than nine 
years after the certificate of deposit was issued, and more than eight 
years after the “twelve months from date” had expired, the president 
of the bank, who was the person who signed the certificate when it was 
issued, wrote Mr. Kyselka, the plaintiff, a letter acknowledging that 
the certificate of deposit was at that time drawing interest at 5% and 
offered to pay him $885 on receipt of the certificate endorsed by Mr. 
Kyselka. 

That was a clear admission on the part of the bank that the certifi- 
cate was drawing interest at five percent. 

Not being able to agree with the majority opinion, I therefore 
dissent. 





| BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Right of Federal Government to Garnish Savings 
Account Without Producing Passbook 





United States v. Manufacturer’s Trust Co., U. S. District Court, N. Y., 
April 13, 1951 





An agent of the Collector of Internal Revenue appears at your 
bank with a tax bill due from one of your savings account depositors. 
Without producing the passbook the agent demands the funds. On 
your refusal to pay over the account without presentation of the 
passbook, a writ of attachment issues against the bank. Can you 
be compelled to turn over the account? In the following opinion 
the federal court held that since, under the deposit contract, the 
depositor had no right to withdraw without presenting the book or 
posting a bond to indemnify the bank from possible loss, the federal 
government could acquire no greater right than the depositor, and 
was not entitled to attach the account. 


Irving H. Saypol, United States Attorney, Foley Square, New York, 
Y. (William B. McKeown, Assistant United States Attorney, of 
counsel) , for plaintiff. 


Newman & Bisco, 29 Broadway, New York, N. Y. (George B. Bala- 
mut, Judson W. Pearl, and David G. Sacks, of counsel), for defendant. 


CLANCY, D. J.—This is an action by the United States of America 
to recover $83.00 plus interest from the defendant, Manufacturers Trust 
Company. The plaintiff served a notice of levy and warrant for dis- 
traint for $83.00 on the defendant bank attaching the savings account 
of a delinquent taxpayer. Defendant refused to honor the notice of 
levy and pay over the amount demanded because plaintiff failed to 
produce the depositor’s passbook. Plaintiff has moved for summary 
judgment on the ground that under Sec. 3710 (a), Title 26 U.S. C. A., 
it is not required to produce the passbook in order to receive the money. 
Sec. 3710 (a) reads as follows: “Any person in possession of property, 
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or rights to property, subject to distraint, upon which a levy has been 
made, shall, upon demand by the collector or deputy collector making 
such levy, surrender such property or rights to such collector or deputy, 
unless such property or right is, at the time of such demand, subject 
to an attachment or execution under any judicial process.” 

The relation of a bank to a depositor is that of debtor and creditor 
according to the terms of their contract. This defendant had agreed 
with its depositor to pay him any monies only if his passbook was pre- 
sented or on his giving satisfactory indemnity in case of its non-pro- 
duction because of its loss, theft, destruction or other exceptional reason. 
There is nothing in Section 3710 (a) which effects any change in the 
vested rights of the parties. In so far as the passbook requirements 
is concerned, neither law nor equity supports any reason why the 
defendant’s contracted right should be ignored. In fact even the most 
liberal construction of the terms “property” or “rights to property” 
as used in Section 3710 (a) could not justify an alteration of the 
existing liabilities and obligations between the defendant and its de- 
positor. U.S. v. Massachusetts Mutual Life Insurance Co., 127 Fed. 
(2d) 880; U. S. v. Metropolitan Life Insurance Company, 130 Fed. (2d) 
149; U.S. v. Penn Mutual Life Insurance Company, 130 Fed. (2d) 495. 

Plaintiff's motion for summary judgment is therefore denied. De- 
fendant’s cross-motion to dismiss the complaint and for summary judg- 
ment is granted. 


Liability of Telegraph Company Failing to Transmit 
Stop Order 





Stewart v. Western Union Telegraph Co. Georgia Court of Appeals, 
64 S. E. Rep. (2d.) 327 





Where check issued by drawer had reached hands of holder in due 
course and therefore drawer was liable to holder on the instrument, 
telegraph company failing to deliver stop order to drawee bank was 
not liable to the drawer. 


The plaintiff, Charles E. Stewart, brought an action in the Superior 
Court of Fulton County against Western Union Telegraph Company. 
alleging that he had been damaged by the defendant in the sum of 
$1,000 by reason of the following facts: That on May 1, 1947, he gave 
to one L. A. Baker his check for $1,000 for the purpose of purchasing an 
automobile for the plaintiff; that after giving him this check, the plaintiff 
discovered that Baker had failed to make a bank deposit to the plain- 
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tiff’s credit as had been agreed between them and that checks written by 
Baker had been returned marked “insufficient funds”; that immediately 
thereafter, on May 2, plaintiff telegraphed the Fulton National Bank on 
which the check had been drawn, using the services of the defendant 
telegraph company, as follows: “Stop payment check $1000 payable to 
L. A. Baker dated May 1 [signed] Charles E. Stewart”; that the de- 
fendant negligently transmitted the message as follows: “Stop payment 
check $1000 payable to A. Baker Dalto, May Ist [signed] Charles E. 
Stewart”; that the Fulton National Bank entered a “stop order” against 
a check payable to A. Baker Dalto, but paid the check issued to L. A. 
Baker in the regular course of its business, and that this negligence and 
lack of ordinary care on the part of the defendant is the sole and proxi- 
mate cause of the plaintiff's damages. The prayers were for process and 
for judgment in the amount of $1,000 plus interest. The defendant’s 
answer admitted the mistake in the transmission of the telegram. It set 
out that the original message had been written in longhand, that the 
word “dated” commenced with a capital “D” and the last three letters 
had the appearance of an J, t and o; that no claim had been presented 
in writing to the company within 60 days of the occurrence of the event, 
as required by the tariff provisions of the Georgia Public Service Com- 
mission and the contract on the back of the Western Union form on 
which the message was written and which was in consequence accepted 
by the plaintiff, and that also, under the aforesaid provisions, the de- 
fendant would not in any event be liable for more than $500.00, the sub- 
ject matter involving the nondelivery of a message at the unrepeated 
message rate. 


Upon the trial of the case the original message as written by the 
plaintiff and the $1,000 check was introduced in evidence. The check 
was signed, “Chas. E. Stewart,” drawn on the Fulton National Bank at 
Atlanta, Georgia, dated May 1, 1947, payable to L. A. Baker. On the 
back appear the following endorsements: “L. A. Baker; Chas. E. Stew- 
art; I. Krieger.” There is also the endorsement stamp of the Citizens & 
Southern National Bank of Valdosta, dated May 1, 1947, and of the 
Federal Reserve Bank of Atlanta, dated May 5, 1947. 

Upon the conclusion of the evidence the trial court directed a verdict 


in favor of the defendant, and this ruling is made the foundation of the 
direct bill of exceptions. 


W. George Thomas, George D. Stewart, and J. E. B. Stewart, all of 
Atlanta, for plaintiff in error. 


Morris B. Abram and Heyman, Howell & Heyman, all of Atlanta, 
for defendant in error. 


TOWNSEND, Judge (after stating the foregoing facts) . 
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1. The bank upon which a check the payment of which is sought to 
be stopped being the agent of the maker, the latter is entitled as a mat- 
ter of right to stop payment of any check drawn by him on such bank 
any time before such check is presented to such bank for payment. Bank 
of Hamilton v. Williams, 146 Ga. 96, 90 S. E. 718. This right of course 
cannot be exercised by the maker of such check in a way and manner 
that would prejudice the rights of holders in due course of the check in 
question without becoming liable on the instrument to such holders. 
Code, §§ 14-507, 604, 609. Sparks Milling Co. v. Western Union Tele- 
graph Co., 9 Ga. App. 728, 72 S. E. 179. When this right on the part of 
the maker of a check is sought to be exercised by giving notice to the 
drawee bank through the communicable means of a telegraph service, 
the telegraph company becomes liable for any damages sustained by in- 
excusable failure on its part to make proper delivery of the telegram. 
Cronheim v. Postal Telegraph Cable Co., 10 Ga. App. 716 (4), 74S. E. 78. 


2. The maker of the check under consideration was liable as such to 
innocent holders in due course, for value, and without notice that at the 
time it was negotiated there was any infirmity or defect in the title of 
the person negotiating it. See Code, §§ 14-502, 507, supra. Upon the 
check being drawn, it was endorsed by the payee. The maker then en- 
dorsed it under the name of the payee. The check was then endorsed by 
one Krieger. It was cashed by him and endorsed by the C & S Bank of 
Valdosta. Thus in addition to a liability on the check as maker, the 
plaintiff was an accommodation endorser and therefore liable to all par- 
ties subsequent to the payee on said check. Code, §§ 14-604, 609. These 
transactions were all had on the same day the check was issued and be- 
fore it was presented to the drawee bank for payment. It was therefore 
impossible for payment to have been stopped on the check in such man- 
ner as to avoid liability both as maker and endorser to the plaintiff as 
hereinbefore pointed out. The failure of the defendant therefore to de- 
liver the telegram in no way affected the liability of the plaintiff on the 
check. The thousand dollars paid by the drawee bank from the account 
of the maker is equivalent to the same sum the maker was liable to pay 
in any event had payment been stopped thereon. 


3. The evidence demands the conclusion that the defendant breached 
a legal duty which it owed to the plaintiff. The plaintiff did all that was 
required and necessary on his part to get the message sent. The failure 
of the defendant to properly transmit the message was through no fault 
of his. The action, however, is based on one item of special damages in 
the sum of $1,000. The plaintiff failed to prove any loss for the reasons 
set out in the preceding division of this opinion, and was therefore not 
entitled to the measure of damages sought. The petition does not seek 
general damages. Had it done so, the plaintiff's case would have been 
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made out for nominal damages. See Lastinger v. City of Adel, 69 Ga. 
App. 535, 26 S. E. 2d 158. He could have sued for nominal damages only. 
See Green v. Weaver, 63 Ga. 302, 303. Had he sued for general damages 
or nominal damages, either or both, the direction of the verdict against 
him would have been error. Where a petition enumerates the items of 
special damage and this amount aggregates the exact sum sued for, it is 
assumed that the purpose of the plaintiff was simply to seek a recovery 
of his special damages and that he waives the right to recover general 
and nominal damages. Hadden v. Southern Messenger Service, 135 Ga. 
373 (3), 69 S. E. 480; Wright v. Smith, 128 Ga. 432, 57 S. E. 684; Hall v. 
Browning, 195 Ga. 423, 428, 24 S. E. 2d 392. 


4. There being no conflict in the evidence in this case, and the evi- 
dence introduced, construed in its light most favorable to the plaintiff, 
being insufficient to support a verdict in his favor, it was not error for 
the trial court to direct a verdict in favor of the defendant. See Code, 
§§ 110-104; Whitaker v. Paden, 78 Ga. App. 145, 50 S. E. 2d 774. 

The trial court did not err in directing a verdict in favor of the 
defendant. 

Judgment affirmed. 


MacINTYRE, P. J., and GARDNER, J., concur. 


New Rules on Taxation of Powers of Appointment 





The Senate Report and the text of the new federal statute which 
completely revamps the law on the taxation of property passing by a 
power of appointment follow this paragraph. A brief statement of the 
major provisions of the Act is set forth at page 485 of this issue of 
The Banking Law Journal. For a complete understanding of the 
Act trust officers are particularly urged to read the Senate Report. 


COMMITTEE REPORT 
Powers of Appointment Act of 1951—With reference to the amend- 
ment of Code Secs. 811 (f) and 1000 (c) by the Powers of Appointment 
Act of 1951, the Report of the Senate Committee on Finance states 
as follows: 
This bill simplifies sections 811 (f) and 1000 (c) of the Internal 
Revenue Code, relating to estate and gift tax on powers of appointment. 


The present law taxes all powers to appoint, whether exercised or 
not, except two specified classes of powers, One of these exempts powers 
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to appoint to certain near relatives. The other is intended to exempt 
fiduciary powers but has proved inadequate for the purpose. 


The present law is artificial and complicated to apply, and tends 
to force property dispositions into narrow and rigid patterns. It was 
enacted in 1942 but applies to powers created before as well as after its 
enactment. A short period was originally provided for the release of 
preexisting powers without tax liability where such release was legally 
possible. This period has been repeatedly extended because of wide- 
spread dissatisfaction with various features of the law. The current 
extension expires June 30, 1951. 

The bill would take effect as if its provisions had originally been 
contained in the 1942 act. It would apply to the estates of decedents 
dying after October 21, 1942, and to gifts made on or after January 
1, 1943. 

The bill treats powers created before the effective date of the 1942 
act (“preexisting powers”) separately from those created thereafter 
(“future powers”). Before the 1942 act only the exercise of a general 
power of appointment was taxable. The 1942 act taxed the exercise 
of such powers, and also the possession of unexercised general powers, 
the exercise of many limited powers, and the possession of those limited 
powers although unexercised. It applied to powers already in existence 
as well as to those to be created in the future. As to powers created 
before the 1942 act, the bill in substantial effect restores the law as it 
existed prior to 1942, with one minor change, to eliminate the “passing” 
problem. The language dealing with the inter vivos exercise of such 
powers has also been changed to be consistent with the present pro- 
visions of sections 811 (c) and (d). 


The provisions of the 1942 act, taxing the exercise of limited powers 
of appointment and the mere possession of unexercised powers, were 
new to the Federal tax system. They extended, or might be construed 
to extend, to emergency powers to invade principal, discretionary powers 
given to trustees, and other types of powers which had theretofore not 
been regarded as powers of appointment. The prior law, taxing only 
the exercise of general powers, had been in force for nearly 25 years. 
In 1942 there were in existence a great many powers which had been 
created years before, in reliance on the law as it then existed. 


Experience with the practical application of the provisions of the 
1942 act to pre-existing powers has demonstrated that the pre-1942 
law should be restored as to those powers, for the above and other 
reasons, among which are the following: The impracticability of re- 
viewing all wills and trust agreements already in force in 1942, in order 
to discover whether they did or did not create powers which might 
be taxable under the new law; the fact that many such powers will not 
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be discovered until it is too late for the donees to do anything about 
them; the fact that often such powers are not legally releasable, and 
in many cases where the power is legally releasable, the donee (usually 
a trustee) feels under a moral obligation not to release it, or the release 
would seriously impair the arrangements made by the creator of the 
power for the benefit and protection of his family; powers will be re- 
leased in most cases where it is possible to do so; and application of a 
new statute to preexisting powers will tend to promote litigation. Little 
or no revenue will accrue to the Government, and such as is received 
will come from the unwary or those who are powerless to help them- 
selves. 


As to powers created after the passage of the 1942 act, the bill 
subjects to estate tax the possession of a general power of appointment, 
whether or not the power is exercised, and subjects to gift tax the 
exercise or release of such power. The bill defines a general power of 
appointment as a power which is exercisable in favor of the decedent, his 
estate, his creditors, or the creditors of his estate. This includes a 
general beneficial power to appoint by will. It also includes certain 
rights to consume principal. It provides a test of taxability which is 
simple, clear-cut, and easy to apply. 


Neither the power of appointment provisions of the 1942 act nor 
the present bill will bring in any appreciable revenue. Your committee 
believes that the most important consideration is to make the law 
simple and definite enough to be understood and applied by the average 
lawyer, and the present bill will accomplish that purpose. 


Section 1 [2] of the bill amends section 811 (f) of the code, relating 
to estate tax on powers of appointment. The new section 811 (f) (1) 
deals with preexisting powers, i. e., power created on or before October 
21, 1942, the date of enactment of the 1942 act. As to such powers it 
restores the situation which existed prior to that date, i. e., only the 
exercise of a general power of appointment is taxed. An amendment 
by your committee makes it clear that a complete release of a pre- 
existing power at any time is not taxable. 


The former statute taxed property “passing” under a general power 
of appointment exercised by the decedent. This sometimes gave rise 
to litigation where the decedent appointed part or all of the property 
to persons who would also have taken it under the terms of the original 
instrument creating the power. The bill eliminates this possibility by 
taxing all property with respect to which the decedent has “exercised” 
a general power of appointment. 


With this exception, the intent of the bill is to restore the law re- 
garding preexisting powers as it existed prior to the 1942 act. The 
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changes made in section 811 (c) by the Technical Changes Act of 1949 
have rendered obsolete the wording of the latter part of the pre-1942 
section 811 (f) (1), dealing with the inter vivos exercise of preexisting 
general powers. Accordingly this language has been changed so as 
to tax any inter vivos exercise of a preexisting general power if it is 
made by a disposition which is of such a nature that, if it were a transfer 
of property owned by the decedent, it would be taxable under section 
811 (c). Your committee’s first amendment extends this provision to 
cover a disposition which is of such a nature that, if it were a transfer 
of property owned by the decedent, it would be taxable under section 
811 (d). The rules of section 811 (c) and (d) which are to be applied 
are, of course, those in effect on the date of the decedent’s death which 
are applicable to transfers made on the day on which the inter vivos 
exercise occurred. For instance, an inter vivos exercise by a decedent 
dying after the date of the enactment of the Revenue Act of 1950 could 
not be considered to have been effected in contemplation of death unless 
it was effected within 3 years prior to death. Similar principles apply 
to inter vivos exercises or releases of future powers. 


The second paragraph of section 811 (f) (1) provides that if a 
general power of appointment is partially released before November 1, 
1951, so that it is no longer a general power, a subsequent exercise of 
such power shall not be deemed the exercise of a general power. Under 
the House bill this period would have expired on July 1, 1951, which, 
in view of the probable date of enactment of this bill, would have 
allowed little or no time for adjustment of preexisting powers. An 
amendment by your committee changes this date to November 1, 1951, 
which appears adequate, particularly since a complete release of a 
preexisting power at any time after that date will be free of estate and 
gift tax. 


A partial release of a preexisting general power on or after November 
1, 1951, would not result in gift tax at that time, but (1) a subsequent 
exercise of the modified power during life, which leaves in the holder 
no power to change the disposition of the property, will be a taxable 
gift, or (2) an exercise of the modified power by will will cause the 
property to be included in the decedent’s gross estate. Similarly (with 
the exception noted in the following sentence) where a future power 
is partially released, then (1) a subsequent exercise or release of the 
modified power during life, which leaves in the holder no power to 
change the disposition of the property, will be a taxable gift, and (2) 
the possession of the modified power at death, or the inter vivos exer- 
cise or release thereof by a disposition which if it were a transfer would 
be taxable under section 811 (c) or (d), will cause the property to be 
included in the decedent’s gross estate. However, where a power 
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ie. - . . 
created after October 21, 1942, was partially released to a special power 
prior to June 1, 1951, a subsequent inter vivos exercise would not be 


a taxable gift. 


The new section 811 (f) (2) deals with future powers; i. e., powers 
created after the passage of the 1942 act. Under it there will be in- 
cluded in the decedent’s gross estate any property with respect to which 
he has at the time of his death a general power of appointment created 
after October 21, 1942, whether the decedent exercises the power or not. 
If the decedent has such a power of appointment exercisable only by 
will in favor of his estate, the property subject to the power is taxable. 
If he has, at the time of his death, such a power of appointment exer- 
cisable in his own favor only during his lifetime, the property subject 
to such power is taxable. The exercise or release of any such power in 
contemplation of death or to take effect at death will likewise be taxable, 
to the extent that transfers of property by similar dispositions are 
taxable under section 811 (c). As in the case of preexisting powers, 
your committee’s first amendment inserts in this provision a reference 
to section 811 (d). 


Section 811 (f) (3) of the bill contains the definition of a general 
power of appointment. This definition applies to both preexisting and 
future powers. It defines a general power as meaning only a power 
which is exercisable in favor of the decedent, his estate, his creditors, 
or the creditors of his estate. If the decedent has such a power over 
part but not all of the property, that part of the property is includible 
in his gross estate. 


The definition provides that, if certain limitations or restrictions are 
present, a power is not a general power even though exercisable by the 
decedent in his own favor. A power to consume principal which is 
limited by an ascertainable standard relating to the holder’s health, 
education, support, or maintenance is not considered a general power. 
In the case of powers created on or before October 21, 1942, a power 
is not considered a general power if it is a joint power; i. e., not exer- 
cisable by the holder except with the consent or joinder of another 
person or persons. 


Some but not all joint powers created after October 21, 1942, are 
exempt. Three rules for total or partial exemption of these future joint 
powers are provided. First, a future joint power is totally exempt if 
it is not exercisable by the decedent except with the consent or joinder 
of the creator of the power, since in this case the property would be 
includible in the gross estate of the creator of the power. Secondly, 
a future joint power is totally exempt if it is not exercisable by the 
decedent except with the consent or joinder of a person having a sub- 
stantial interest, in the property subject to the power, which is adverse 
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to the exercise of the power in favor of the decedent, his estate, his 
creditors, or the creditors of his estate. A taker in default of appoint- 
ment has an interest which is adverse to such an exercise. Principles 
developed under the income and gift taxes will be applicable in deter- 
mining whether an interest is substantial and the amount of property 
in which the adversity exists. A coholder of the power has no adverse 
interest merely because of his joint possession of the power nor merely 
because he is a permissible appointee under a power, since neither the 
power nor the expectancy as appointee is an “interest” in the property. 
Nevertheless, the bill expressly provides that a coholder shall be con- 
sidered as having an adverse interest where he may possess a power 
after the decedent’s death which may be exercised to appoint the 
property in favor of himself, his estate, his creditors, or the creditors of 
his estate. Thus, for example, if A, B, and C hold a power jointly to 
appoint to persons including themselves, and on the death of A, the 
power will pass to B and C jointly, then B and C are considered to have 
interests adverse to the exercise of the power in favor of A. Thirdly, 
a power which remains general after application of the foregoing tests 
will, in effect, be treated as though those holders who are permissible 
appointees were joint owners of the property subject to the power. 
The decedent will, therefore, be regarded as possessed of a general 
power over an aliquot share of the property to be determined with 
reference to the number of joint holders, including the decedent, who 
(or whose estates or creditors) are permissible appointees. 


If the holder of a power is legally accountable for its exercise or 
nonexercise, the power is not deemed to be a general power. However, 
a power which is exercisable in favor of the holder, his estate, his 
creditors, or the creditors of his estate, is not regarded as a power for 
which the holder is legally accountable. 


A donee of a power of appointment, particularly under a living trust 
agreement, often does not learn that he has the power until long after 
the trust was created. Living trusts and wills frequently give powers 
of appointment to persons not born or unascertainable at the time 
when the trust is created. The bill therefore provides that a disclaimer 
or renunciation of a power of appointment shall not be deemed a release 
of the power. The disclaimer or renunciation must be unequivocal and 
must be made within a reasonable time after learning of the power. 
The power may be disclaimed or renounced without disclaiming or re- 
nouncing any other interest which the donee may have in the property, 
if such disclaimer or renunciation is effective under local law. 


The second paragraph of section 811 (f) (2) is identical in effect 
with a corresponding provision of the present statute. It states that 
a power is considered to exist at the date of death even though exercise 
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is subject to precedent notice or takes effect only after expiration of 
a stated period after exercise. Under this paragraph, a power of ap- 
pointment will, of course, be considered to exist on the date of the 
decedent’s death where the time within which the power may be exer- 
cised is determined by reference to the decedent’s death. 


The provisions relating specifically to powers of appointment, which 
are proposed to be inserted in the Internal Revenue Code by this bill, 
are not intended to limit the scope of other subdivisions of the code 
(such as subsecs. (a) (c), and (d) of sec. 811 and subsec. (a) of sec. 
1000) apply to the transfer at death or during life of any interest in 
property possessed by the taxpayer. 

The new section 811 (f) (4) deals with successive powers of appoint- 
ment. In at least one State a succession of powers of appointment, 
general or limited, may be created and exercised over an indefinite 
period without violating the rule against perpetuities. In the absence 
of some special provision in the statute, property could be handed down 
from generation to generation without ever being subject to estate tax. 


Under section 811 (f) (4) the exercise of any power of appointment 
created after October 21, 1942, will be taxable if it is exercised by 
creating another power of appointment which under local law can in 
turn be exercised so as to postpone the vesting of the property for a 
period which is ascertainable without regard to the date of the creation 
of the first power. This is true whether or not the first power is exer- 
cisable in favor of the holder of the power or his estate. 


The existing statute contains a provision which was intended to 
cover this situation, but it is too broadly worded. Under it, for example, 
the exercise of an otherwise exempt power might be taxed if it were 
exercised by giving a trustee discretionary power to invade principal. 


The bill also provides that the failure to exercise a preexisting power 
shall not be deemed an exercise of the power. The House bill pro- 
vided that the failure to exercise a future power which lapses during 
the life of the holder of the power shall not be deemed an exercise or 
release of the power. An amendment by your committee modifies this 
latter provision so as to exempt from estate and gift tax only limited 
amounts of property subject to lapsed powers. The committee amend- 
ment provides an annual exemption with respect to lapsed powers. 
The committee amendment provides an annual exemption with respect 
to lapsed powers equal to $5,000 or 5 percent of the trust or fund in 
which the lapsed power existed, whichever is the greater. Thus, for 
example, if a person has a noncumulative right to withdraw $10,000 
a year from the principal of a $200,000 trust fund, failure to exercise 
this right will not result in either estate or gift tax with respect to the 
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power over $10,000 which lapses each year prior to the year of death. 
At his death there will be included in his gross estate the $10,000 which 
he was entitled to draw for the year in which his death occurs, less any 
sums which he may have taken on account thereof while he was alive 
during the year. However, if, in the above example, the person had 
had a right to withdraw $15,000 annually, failure to exercise this right 
in any year prior to the year of death will be considered a release of a 
power to the extent of the excess over 5 per cent of the trust fund. 
Since the problem of the termination or lapse of powers of appointment 
during life arises primarily in the case of dispositions of moderate-sized 
properties where the donor is afraid the income will be insufficient for 
the income beneficiary and therefore gives the income beneficiary a non- 
cumulative invasion power, it is believed that the exemption provided 
in the committee amendment ($5,000 or 5 percent of the principal) will 
be adequate to cover the usual cases without being subject to pos- 


sible abuses. 


The purpose of the new section 811 (f) (5), added by this commit- 
tee amendment, is to provide a determination, as of the date of the lapse 
of the power, of the proportion of the property over which the power 
lapsed which is not to be considered as a taxable disposition for estate 
tax purposes and the proportion thereof which, if other requirements of 
section 811 are satisfied, will be considered as a taxable disposition. 
Once the proportion of any disposition which is to be considered as tax- 
able has been determined, the valuation of that portion as of the date 
of the decedent’s death (or, if the executor has elected the valuation 
provided by sec. 811 (j), the value as of the date therein provided) is 
to be ascertained in accordance with the principles which are applicable 
to the valuation of transfers of property by the decedent under the cor- 
responding provisions of sections 811 (c) and (d). Thus, for example, 
assume that a person who is life tenant of a trust has the right, exercis- 
able only in the calendar year 1952, to appropriate $50,000 of trust prin- 
cipal and that the principal of the trust at the end of 1952 is worth 
$1,000,000. Under section 811 (f) (5) no part of the disposition by 
reason of the lapse of the power will be treated as a taxable disposition; 
it is, therefore, immaterial whether the trust corpus later declines or in- 
creases in value. However, if in this example, the value of the trust has 
been $800,000 at the end of 1952, then the lapse of the power over $10,- 
000 (or one-fifth of the amount which could have been appropriated) 
will be treated under section 811 (f) (5) as a taxable disposition; ac- 
cordingly, under valuation principles applicable in determining the 
amount includible in gross estate in case of a transfer intended to take 
effect in possession or enjoyment at or after death, if the trust corpus 
had declined in value to $600,000 at the date of death, then $7,500 would 
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be includible in the decedent’s gross estate by reason of the lapse. Con- 
versely, if the value of the trust had risen to $1,200,000 at the date of 
death, then $15,000 would be includible in the decedent’s gross estate 
by reason of the lapse. 


Section 1 [2] (b) of the bill provides that a power of appointment 
created by a will executed on or before October 21, 1942, the date of 
enactment of the 1942 act, shall be considered a preexisting power if the 
testator dies before July 1, 1949, without having republished the will, by 
codicil or otherwise, after October 21, 1942. This merely continues 
in force a provision which was enacted in 1948 (Public Law 635, 
80th Cong.). 


The amendments made by the bill will take effect as if they had 
originally been contained in the 1942 act at the time of its enactment. 
Thus they will apply to the estates of all decedents dying after October 
21, 1942. sities 

Section 2 [3] of the bill amends section 1000 (c) of the code, relat- 
ing to gift tax on powers of appointment. These amendments follow 
closely the theory and wording of the estate tax amendments, so far as 
applicable. They also take effect as if originally contained in the 1942 
act, and will apply to gifts made on or after January 1, 1943. An amend- 
ment made by your committee prevents the retroactive imposition of 
gift tax upon releases prior to June 1, 1951, of powers of appointment 
created after October 21, 1942. This amendment is necessary because 
the extensions since 1942 of the period for tax-free release of powers have, 
with respect to the gift tax, but not with respect to the estate tax, been 
applicable to powers created after, as well as before, October 21, 1942. 


THE POWERS OF APPOINTMENT ACT OF 1951 
SEC. 2. ESTATE TAX—POWERS OF APPOINTMENT 


(a) Section 811 (f) of the Internal Revenue Code (relating to pow- 
ers of appointment) is hereby amended to read as follows: 


(f) Powers or APPOINTMENT.— 


(1) ProperRTY WITH RESPECT TO WHICH DECEDENT EXERCISES A 
GENERAL POWER OF APPOINTMENT CREATED ON OR BEFORE OCTOBER 
21, 1942.—To the extent of any property with respect to which a 
general power of appointment created on or before October 21, 1942, 
is exercised by the decedent (1) by will or (2) by a disposition 
which is of such nature that if it were a transfer of property owned 
by the decedent, such property would be includible in the decedent’s 
gross estate under subsection (c); but the failure to exercise such 
a power shall not be deemed an exercise thereof. 
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If before July 1, 1951, or within the time limited by paragraph 
(2) of section 403 (d) of the Revenue Act of 1942, as amended, in 
cases to which such paragraph is applicable, a general power of ap- 
pointment created on or before October 21, 1942, shall have been 
partially released so that it is no longer a general power of appoint- 
ment, the subsequent exercise of such power shall not be deemed to 
be the exercise of a general power of appointment. 


(2) Powers CREATED AFTER OCTOBER 21, 1942.—To the extent 
of any property with respect to which the decedent has at the time 
of his death a general power of appointment created after October 
21, 1942, or with respect to which the decedent has at any time ex- 
ercised or released such a power of appointment by a disposition 
which is of such nature that if it were a transfer of property owned 
by the decedent, such property would be includible in the decedent’s 
gross estate under subsection (c); but if such a power lapses during 
the life of the individual possessing the power, the failure to exercise 
such power shall not be deemed an exercise or a release of the power. 
A disclaimer or renunciation of such a power of appointment shall 
not be deemed a release of such power. 


For the purposes of this paragraph (2) the power of appoint- 
ment shall be considered to exist on the date of the decedent’s death 
even though the exercise of the power is subject to a precedent giv- 
ing of notice or even though the exercise of the power takes effect 
only on the expiration of a stated period after its exercise, whether 
or not on or before the date of the decedent’s death notice has been 
given or the power has been exercised. 


(3) DEFINITION OF GENERAL POWER OF APPOINTMENT.—For the 
purposes of this subsection the term “general power of appoint- 
ment” means a power which is exercisable in favor of the decedent, 
his estate, his creditors, or the creditors of his estate; except that— 


(A) A power to consume, invade, or appropriate property 
for the benefit of the decedent which is limited by an ascer- 
tainable standard relating to the health, education, support, or 
maintenance of the decedent shall not be deemed a general 
power of appointment. 


(B) A power of appointment created on or before October 
21, 1942, which is exercisable by the decedent only in conjunc- 
tion with another person shall not be deemed a general power 
of appointment. 


(C) In the case of a power of appointment created after 
October 21, 1942, which is exercisable by the decedent only in 
confunction with another person— 
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(i) if the power is not exercisable by the decedent ex- 
cept in conjunction with the creator of the power—such 
power shall not be deemed a general power of appointment. 


(ii) if the power is not exercisable by the decedent ex- 
cept in conjunction with a person having a substantial in- 
terest in the property, subject to the power, which is ad- 
verse to exercise of the power in favor of the decedent— 
such power shall not be deemed a general power of appoint- 
ment. For the purposes of this clause a person who, after 
the death of the decedent, may be possessed of a power of 
appointment (with respect to the property subject to the 
decedent’s power) which he may exercise in his own favor 
shall be deemed as having an interest in the property and 
such interest shall be deemed adverse to such exercise of 
the decedent’s power. 


(iii) if (after the application of clauses (i) and (ii) the 
power is a general power of appointment and is exercisable 
in favor of such other person—such power shall be deemed 
a general power of appointment only in respect of a frac- 
tional part of the property subject to such power, such 
part to be determined by dividing the value of such prop- 
erty by the number of such persons (including the dece- 
dent) in favor of whom such power is exercisable. 




























For the purpose of clauses (ii) and (iii) a power shall be 
deemed to be exercisable in favor of a person if it is exercisable 
in favor of such person, his estate, his creditors, or the creditors 
of his estate. 


(4) CREATION OF ANOTHER POWER IN CERTAIN CASES.—To the ex- 
tent of any property with respect to which the decedent (1) by will 
or (2) by a disposition which is of such nature that if it were a 
transfer of property owned by the decedent, such property would 
be includible in the decedent’s gross estate under subsection (c), 
exercises a power of appointment created after October 21, 1942, by 
creating another power of appointment which under the applicable 
local law can be validly exercised so as to postpone the vesting of 
any estate or interest in such property, or suspend the absolute own- 
ership or power of alienation of such property, for a period ascer- 
tainable without regard to the date of the creation of the first power. 














(b) Date or Creation or Power.—For the purposes of this section 
a power of appointment created by a will executed on or before October 
21, 1942, shall be considered a power created on or before such date if 
the person executing such will dies before July 1, 1949, without having 
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republished such will, by codicil or otherwise, after October 21, 1942. 


(c) Errective Date.—The amendments made by this section shall 
be effective as if made by section 403 of the Revenue Act of 1942 on the 
date of its enactment (applicable with respect to estates of decedents 
dying after October 21, 1942). 


SEC. 3. GIFT TAX—POWERS OF APPOINTMENT 


(a) Section 1000 (c) of the Internal Revenue Code (relating to pow- 
ers of appointment) is hereby amended to read as follows: 


(c) Powers or APPOINTMENT.— 

(1) Exercise OF GENERAL POWER OF APPOINTMENT CREATED ON 
OR BEFORE OCTOBER 21, 1942—An exercise of a general power of 
appointment created on or before October 21, 1942, shall be deemed 
a transfer of property by the individual possessing such power; but 
the failure to exercise such a power shall not be deemed an exercise 
thereof. 

If before July 1, 1951, or within the time limited by paragraph 
(2) of section 452 (b) of the Revenue Act of 1942, as amended, in 
cases to which such paragraph is applicable, a general power of 
appointment created on or before October 21, 1942, shall have been 
partially released so that it is no longer a general power of appoint- 
ment, the subsequent exercise of such power shall not be deemed 
to be the exercise of a general power of appointment. 


(2) Powers CREATED AFTER OCTOBER 21, 1942.—The exercise or 
release of a general power of appointment created after October 21, 
1942, shall be deemed a transfer of property by the individual pos- 
sessing such power; but if such a power lapses during the life of the 
individual possessing the power, the failure to exercise such power 
shall not be deemed an exercise or a release of the power. A dis- 
claimer or renunciation of such a power of appointment shall not 
be deemed a release of such power. 


(3) DEFINITION OF GENERAL POWER OF APPOINTMENT.—For the 
purposes of this subsection the term “general power of appointment” 
means a power which is exercisable in favor of the individual pos- 
sessing the power (hereafter in this paragraph referred to as the 
“possessor”), his estate, his creditors, or the creditors of his estate; 
except that— 


(A) A power to consume, invade, or appropriate property 
for the benefit of the possessor which is limited by an ascer- 
tainable standard relating to the health, education, support, or 
maintenance of the possessor shall not be deemed a general power 
of appointment, 
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(B) A power of appointment created on or before October 
21, 1942, which is exercisable by the possessor only in conjunc: 
tion with another person shall not be deemed a general power 
of appointment. 


(C) In the case of a power of appointment created after 
October 21, 1942, which is exercisable by the possessor only in 
conjunction with another person— 


(i) if the power is not exercisable by the possessor ex- 
cept in conjunction with the creator of the power—such 
power shall not be deemed a general power of appointment; 


(ii) if the power is not exercisable by the possessor ex- 
cept in conjunction with a person having a substantial in- 
terest, in the property subject to the power, which is ad- 
verse to exercise of the power in favor of the possessor— 
such power shall not be deemed a general power of ap- 
pointment. For the purposes of this clause a person who, 
after the death of the possessor, may be possessed of a 
power of appointment (with respect to the property sub- 
ject to the possessor’s power) which he may exercise in his 
own favor shall be deemed as having an interest in the 
property and such interest shall be deemed adverse to such 
exercise of the possessor’s power; 

(iii) if (after the application of clauses (i) and (ii) 
the power is a general power of appointment and is exer- 
cisable in favor of such other person—such power shall be 
deemed a general power of appointment only in respect of 
a fractional part of the property subject to such power, such 
part to be determined by dividing the value of such prop- 
erty by the number of such persons (including the pos- 
sessor) in favor of whom such power is exercisable. 

For the purposes of clauses (ii) and (iii) a power shall be 
deemed to be exercisable in favor of a person if it is exercisable 
in favor of such person, his estate, his creditors, or the creditors 
of his estate. 


(4) CREATION OF ANOTHER POWER IN CERTAIN CASES.—If a power 
of appointment created after October 21, 1942, is exercised by creat- 
ing another power of appointment which under the applicable local 
law can be validly exercised so as to postpone the vesting of any 
estate or interest in the property which was subject to the first 
power, or suspend the absolute ownership or power of alienation of 
such property, for a period ascertainable without regard to the date 
of the creation of the first power, such exercise of the first power 
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shall, to the extent of the property subject to the second power, be 
i deemed a transfer of property by the individual possessing such 
: power. 


(b) Date or Creation or Power.—For the purposes of this section 
| a power of appointment created by a will executed on or before October 
‘ 21, 1942, shall be considered a power created on or before such date if 


the person executing such will dies before July 1, 1949, without having 
republished such will, by codicil or otherwise, after October 21, 1942. 


(c) Errective Date.—The amendments made by this section shall 
be effective as if made by section 452 (a) of the Revenue Act of 1942 
on the date of its enactment (applicable with respect to gifts made in 
the calendar year 1943 and succeeding calendar years). 
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COST ACCOUNTING 
fr BANKS 


Prepared by a Committee of the Denver 
Conference of the National Association 
of Bank Auditors and Comptrollers 


This new manual is the result of studies 
made by the Denver Conference of the 
NABAC. It fills a long-felt need for cost 
accounting procedures that can be em- 
ployed by banks of all sizes enabling them 
to make intelligent comparisons with one 
another. All operations are illustrated by 
exhibits with cost accounting figures set up 
on them. 


Part one deals with departmental income 
and cost determination while part two is 
concerned with transaction cost determi- 
nation. 

The adaptability of the system proposed 
makes this book genuinely useful to all 
banks both large and small. 


PRICE $4.00 DELIVERED 


© pn th ee, 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge, Massachusetts 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Non-resident Trust Company Appointed Executor Without 
Making Qualification Deposit Required of Local Trust Companies 





State of Missouri ex rel. North St. Louis Trust Co. v. Stahlhuth, 
Missouri Supreme Court, No. 42,400 


The North St. Louis Trust Co. named as executor under the will 
of a testatrix brought a petition of mandamus to compel a Missouri 
probate judge to issue letters testamentary to it. The probate judge 
had refused the appointment because the trust company had not made 
a $200,000 deposit with the Missouri finance commissioner as required 
by statute of trust companies doing business in Missouri and acting 
there as fiduciaries without bond. The trust company contended that 
it was entitled to appointment under another part of the statute under 
which individual fiduciaries are normally appointed with or without 
bond in the discretion of the probate court. The court, holding in 
favor of the trust company, stated that the company could qualify 
without making the $200,000 deposit just as a natural person, however, 
the trust company would first have to satisfy the court of its solvency. 


The unique and successful argument of the trust company in this 
case may prove very useful to trust companies who wish to qualify 
outside the state without the expense of qualification and of making 
a deposit with the authorities of the other state. 


Executor’s Appointment Revoked Where Inadequate 
Notice of Probate Given to Heirs 





Travers v. Lavender, Maryland Court of Appeals, No. 144 


Letters testamentary were issued to an executor under a decedents’ 
will. Nineteen cousins of the decedent petitioned the court for a revoca- 
tion of the letters on the ground that they had not received sufficient 
notice of the executor’s petition for appointment. The Maryland statute 
requires that some of the next relations of the decedent be present when 
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the will is exhibited for probate or that there appears to have been given 
notice to such of the next relatives as might be conveniently served 
therewith. Since the executor had merely stated to several of the 
relatives that he intended to probate the will in a day or two, the 
court held that the statute had not been complied with and that the 
letters testamentary must be revoked. 


“a 


Executor Not Chargeable With Property Held by Entireties 





In re Erdman, New York Surrogate’s Court, 198 Misc. 1087 


An administrator, c. t. a. cannot be surcharged for the rental value 
of property which was owned by the decedent and his wife as tenants 
by the entirety since on decedent’s death the property passed directly 
to his wife. 





Husband Could Not Change His Mind After Waiving in Writing 
His Right to Take Against Wife’s Will 





In re Sommers, New York Surrogate’s Court, 125 N. Y. L. J. 1629 


The husband of the decedent signed an instrument which was neither 
acknowledged nor witnessed in which he waived his right to take against 
his wife’s will. The husband testified that he had signed the instrument 
without knowing or understanding its contents. The court held that 
the husband was bound by the election and could not take against his 
wife’s will. 


Will Provision Against Apportionment of Taxes Not Broad 
Enough to Cover Foreign Legacy Taxes 





Estate of Goman, New York Surrogate’s Court, 125 N. Y. L. J. 1623 


Decedent’s will provided that all legacies are to be delivered free and 
clear of any inheritance or estate taxes “imposed by the United States 
of America, the state of New York, or any other federal or state 
authority .. .” Two of the legatees were German nationals. It was 
held that German taxes assessed personally against the legatees must 
be borne by the legatees since there was no clear cut directive in the 
will to the contrary, 
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Gift to “Charity” Violated Rule Against Delegating . 
Testamentary Power 





Succesion of Kranz, Louisiana Supreme Court, No. 40,068 


Testatrix’s will provided: 

“It is my wish all my House Hold furniture and Silverware 
are to be sold and such money shall be added to the remainder of 
my estate and to be distributed to Charity.” 

The court held that the charitable gift was invalid as violating 
article 1573 of the Louisiana Code, which provides, “The custom of 
willing by testament, by intervention of a commissary or attorney 
in fact is abolished.” 


Will Giving Away Same Property Twice 





Estate of Romeas, New York Surrogate’s Court, 125 N. Y. L. J. 1950 


Testatrix’s will had twice disposed of her residuary estate in para- 
graphs four and seven. The court held that the law requires that the 
second of two irreconcilable dispositions be given total effect, thus under 
such an artificial rule everything would pass under paragraph seven 
of the will. 


Investment Powers of Trustees Not Enlarged by Statute 





Estate of Sutro, New York Surrogate’s Court, 125 N. Y, L. J. 2138 


A will gave trust investment powers as follows: 

“Tt is my will and direction that all investments to be made 
by my Executors and Trustees hereunder shall be in bonds of the 
Government of the United States or of any of the States or Cities 
thereof, or in bonds secured by first mortgage on real estate that 
are legal for the investment of savings banks or trustees under the 
Laws of the State of New York (provided, however, that no more 
than twenty per cent of the principal of any trust created here- 
under shall be invested in such bonds) or in bonds of railroad 
companies or public utility companies upon which interest has 
been regularly paid for at least ten years immediately preceding 
such investment, or in preferred stocks of any railroad public 
utility or industrial company upon which dividends have been 





484 THE BANKING LAW JOURNAL 


regularly paid for at least ten years immediately preceding such 

investment.” 

The trustees contended that they could not only invest in the securi- 
ties described above but also in any class made legal from time to time 
under the laws of New York. The court held that the trustees were 
limited to the securities named in the will since the provision in the will 
was mandatory, and therefore the trustees could not invest in the new 
field of investments opened up to most trustees under the 1950 New 
York Statute. 


Letters of Administration to Bank Revoked in Favor of 
Trust Company Named in Will as Trustee 





Estate of Johnson, North Carolina Supreme Court, No. 521 


A testator’s will in part provided: 

“In addition to the above gift to the aforesaid nephews, I 
direct that each of them shall be paid $25,000 from the assets 
of my estate as if and when the funds are conveniently available 
as determined by my wife Irving Harding Johnson who is hereby 
appointed my executor and the American Trust Co. of Charlotte, 
hereby appointed Trustee of my estate.” Testator then made a 
large number of gifts to personal friends, employees, and serv- 
ants, and further provides that: “Payment of all gifts to be made 
at time payment is made to my three nephews.” 


The testator’s wife renounced her right to qualify as executrix, and 
the Union National Bank was appointed administrator with the ap- 
proval of the legatees. The American Trust Company filed a petition 
for appointment a few days later. On appeal the court held that the 
letters of administration granted the Union National Bank should be 
recalled and that the American Trust Company be appointed in its 
stead since the testator showed by implication an intention to confer 
joint executional powers on the American Trust Co. and his wife. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 


Estate and Gift Tax: 
New Rules for Powers of Appointment 





On June 28 the President signed H. R. 2084 which establishes a new 
simplified law for the taxation of property passing under a power of 
appointment. In brief the important provisions of the Act are as 
follows: 


Pre-1942 Powers 

If the power of appointment was created prior to October 21, 1942, 
it is taxable in the estate of the holder if it was a general power of 
appointment and if it was exercised by him. Special powers of appoint- 
ment created prior to October 21, 1942 are never taxed whether exercised 
or not unless exercised so as to create another power of appointment. 


Powers Created After 1942 

General powers of appointment are taxable whether exercised or not. 
A special power is never taxed unless exercised by the creation of a new 
power of appointment. 


Important Definition 

For purpose of pre-1942 and post-1942 powers a general power of 
appointment is defined as a power exercisable in favor of the decedent, 
his estate, his creditors, or the creditors of his estate. But the follow- 
ing are not general powers: (1) A power to consume, invade, or appro- 
priate property for the benefit of the decedent, which is limited by an 
ascertainable standard relating to the health, education, support, or 
maintenance of the decedent; (2) a power created before October 22, 
1942, which is exercisable by the decedent only in conjunction with 
another person; and (3) a power created after October 21, 1942, which 
is exercisable by the decedent only in conjunction with the creator of the 
power, a person having a substantial interest in the property subject 
to the power, which interest is adverse to the exercise of the power in 
decedent’s favor. If the power may be exercised both in favor of the 
decedent and the persons whose consent the decedent must have, the 
power is general to the extent of the decedent’s fractional interest 
therein. 
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The text of the new Act and the Senate report explaining its pro- 
visions in detail are contained at page 466 of this issue of The Banking 
Law Journal. 


Tax Legislation Ways-Means Committee Exempts Interest on U. S. 
Bonds and Bank Deposits from Withholding Tax 





The 1951 tax bill provides for a flat 20 per cent withholding tax on 
dividends, interest, and royalties. As originally drafted, the bill would 
apply equally to interest on government bonds and interest on bank 
deposits. However, as finally reported out, the new bill exempts from 
the withholding tax interest on U. S. Government Savings bonds (series 
E, F and G) and U. S. Postal Savings Certificates. Also exempt are 
interest paid on deposits with persons carrying on a banking business, 
interest paid by savings and loan associations, building and loan asso- 
ciations, cooperative banks, homestead associations, and credit unions. 
Past experience with the progress of tax legislation indicates that the 
banks have won the fight, at least for 1951. 


Interest As Taxable Income 





National City Lines, Inc., v. United States, United States District Court, 
Delaware, March 21, 1951 


When interest on an obligation is overdue and unpaid at the time of 
a “flat” purchase of the obligation, later payments of interest are to be 
treated as a return of capital and not as taxable income. 


Gift Tax — Transfer to Economic Council Not Payment 
for Personal Services 





Lammot DuPont v. United States, U. S. District Court, Delaware, 
Nos. 1268 and 1270 


Taxpayer transferred funds to the National Economic Council in 
1945 and reported the transfer as a gift. The Commissioner denied the 
deduction and assessed a gift tax. The taxpayer sued for refund of the 
gift tax claiming that he had made no gift but had merely made payment 
to the Council for services “to be performed by them as experts in the 
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field of monetary, business and political conditions in the United States 
and elsewhere, warning against dangers and encouraging soundness.” 
Although the taxpayer was a wealthy man and economic trends were 
a great concern to him the court held that he had made a taxable gift 
since there was no consideration for the transfer flowing to him. 


Income Tax: Trustee’s Commissions Paid From Corpus on 
Distribution not Deductible by Beneficiary 





Agnew v, Commissioner, U. S. Tax Court, 16 T. C. No. 181 


Commissions collected by trustees from corppus of a trust upon 
termination of the trust were held not deductible by the remainderman 
who received the trust property. In so holding the court said: 


“The reason why these trustee’s commissions are not de- 
ductible by this petitioner who was a beneficiary of the trust is 
that at no time were they her personal obligation, even though 
the payments may have been deducted from the corpus of the 
trust before distribution to her. See Della M. Coachman, 16 
T. C—(June 29, 1951) ‘In the absence of any contrary testa- 
mentary directive, administration expenses are chargeable 
against principal.’ In re People’s National Bank & Trust Co. of 
White Plains, 90 N. Y. S. 2d, 384, 388. See Bogert, ‘Trusts,’ 
§ 805 n.72(a). ‘Compensation for services rendered after the 
death of the life tenant is payable out of capital.’ Creed v. Mc- 
Aleer, (Mass.), 175 N. E. 761, 763. The commissions were not 
paid by petitioner directly and the suggestion that they were 
paid out of her property loses sight of the essential proposition 
that she owned, and was entitled to, only so much of the trust 
property as was left after satisfaction of its prior obligations. 
See Oellien v. Galt, 150 Mo. App. 537, 131 S. W. 158; Ladd v. 
Pigott, 215 Mo. 361, 114 S. W. 984; McAfee v. Thomas (Ore.), 
255 P. 333. 

“A trust is a juristic person separate from its beneficiaries. 
Anderson v. Wilson, 289 U. S. 20. And commissions are an 
obligation of the trust and deductible by it, even where the trust 
term has ended and distribution is in process. Bingham’s Trust 
v. Commissioner, 325 U. S. 365. There is no showing of any such 
agreement by petitioner to pay the commissions as would have 
made it possible to enforce payment from her personally. See 
Barker v. Hunkins-Willis Lime & Cement Co. (Mo.), 39 S. W. 
2d 391. If she had paid them, she would have been a mere volun- 
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teer. Under these facts, she cannot claim the expenses were 
necessary payments by her, Word Specialty Mfg. Corp., 34 
B. T. A. 974, 982; Sigmund Spitzer, 23 B. T. A. 776, so as to 
entitle her to a deduction.” 


Income Tax: Basis for Gain of Mortgagee 





Achilles H. Kohn, U. S. Tax Court, 16 T. C. No. 117 


The general rule is that a taxpayer, who by mortgage foreclosure or 
by voluntary conveyance, acquires title to property securing a mortgage 
loan and reduces the indebtedness by the fair market value of the 
property acquired, may charge off the balance of the debt as a bad 
debt to the extent that it is shown to be uncollectible. On a subsequent 
sale of the property the basis for computing gain is the fair market 
value of the property at the time of acquisition, and this same rule is 
applicable even though the mortgage debt is not extinguished or satis- 
fied when the property was acquired. 


Income Tax — Undistributed Income Taxable to Grantor 





George W. Vreeland v. Commissioner, U. S. Tax Court, 16 T. C. No. 129 


In 1931, the petitioner created a trust. The trustees were instructed 
to collect and receive the rents, dividends, and interest from the proper- 
ties comprising the corpus of the trust and to pay the expenses of 
administering the properties, including the interest on the mortgages 
of the real estate and commissions to the trustees. After the payment 
of the expenses of administering the trust properties, the remaining 
income of the trust was to be used (1) to pay insurance premiums on 
petitioner’s life, (2) to pay personal obligations of petitioner, and 
(3) to pay petitioner not more than $6,000 per year for her support 
and maintenance, with the provision that if in any year petitioner does 
not receive $6,000, the trustees may make up the balance in any suc- 
ceeding year out of income of the trust. 

Amounts paid in 1942 and 1943 on an insurance policy on petitioner’s 
life were held taxable to petitioner under IRC § 167 (a) (3). The 
court held that the remaining income received in 1942 and 1943 was 
taxable to petitioner under IRC § 167 (a) (2) even though not paid 
to her or used to pay her debts since it might have been so distributed 
for her benefit in the discretion of the trustee who did not have an 
interest in the trust substantially adverse to the interest of the petitioner. 











Municipal Bonds 


ing the evaluation of municipal 
bonds were outlined by Raymond 
E. Hengren, Deputy Chief of the 
Division of Research and Statis- 
tics of the Federal Deposit In- 
surance Corporation, before the 
Florida Bankers Association earlier 
this year. These are of interest to 
all bank portfolio managers and 
security analysts. 

According to Mr. Hengren, the 
important test relating to the de- 
termination of credit quality may 
be phrased in terms of a simple 
question: “Will the issue pay out 
according to schedule?” Of course, 
the answer to such a question in- 
volves a forecast. Nevertheless, if 
the investor has good reason to 
believe that he will be paid ac- 
cording to the terms of the bond, 
then the credit quality of the issue 
seems assured. On the other hand, 
if reasonable grounds exist for 
doubting the scheduled pay-off, 
then the security cannot be deemed 
to be satisfactory. 

In appraising municipal credits, 
Mr. Hengren remarks, there is sel- 
dom any serious difference of 
opinion among qualified experts 
regarding securities which are 


gp pertinent factors govern- 


definitely good; nor do experts 


differ very often as to the issues 
which are more or less completely 
lacking in quality. In other words, 
practically all of the differences of 
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opinion fall in the area between 
the two. 


Banks find that the problem of 
investment selection is materially 
simplified by the consensus of 
qualified investment experts re- 
garding issues classified as either 
the best or the poorest quality. 
And since the volume of municipal 
investments definitely recognized 
as high quality is large, banks 
need only concentrate their selec- 
tions in this category to completely 
avoid the troubles arising out of 
commitments in the borderline 
issues. 


Mr. Hengren also calls attention 
to the fact that, in prosperous 
times like the present, the price 
differential between top-grade and 
border-line issues tends to shrink 
almost to the vanishing point. As 
a consequence, any advantage in 
the rate of return which may be 
obtained from border-line or sub- 
investment quality issues can only 
be regarded as compensation for 
the cost involved in ascertaining 
the facts bearing upon these 
credits. Certainly, the FDIC offi- 
cial observes, the differential is not 
sufficient to cover any elements of 
risk. And when the price differ- 
ential is small, it is patently clear 
that investors cannot afford to go 
to material expense in assembling 
the facts on marginal situations. 


Traditional discussions of mu- 
nicipal credit analysis, Mr. Hen- 
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gren comments, pertain almost en- 
tirely to full faith and credit 
obligations. It is true that some 
criteria of a general character have 
been devised for testing the eco- 
nomic background of the issuer, 
the record of debt-paying ability 
and the burden of the debt, as 
well as for appraising the current 
financial position of the issuer. 
But generally speaking, he notes, 
attempts to establish criteria of 
universal applicability have been 
unsuccessful. 

Mr. Hengren declares that re- 
cent developments in municipal 
financing have seriously compli- 
cated the appraisal of municipal 
credit quality. The volume of 
offerings, as well as the types and 
varieties of issues, has increased 
tremendously. In recent years, 
many communities have marketed 
a substantial amount of revenue 
bonds to finance projects which 
are quasi-public in character. Ap- 
praisal of the latter, obviously, has 
much more in common with the 
analysis of flotations by private 
corporations than full faith and 
credit obligations. 


The large and growing volume 
of hybrid issues also commands 
attention. Such issues involve a 
pledge of the full faith and credit 
of the issuer but, as a practical 
matter, only to a limited extent 
does the credit status depend on 
this feature. States Mr. Hengren: 
“There is no simple solution for the 
problems confronting the analyst 
in dealing with these hybrid issues. 
Each one requires individual 
analysis.” 


Inflation Prospects 
One big reason why this nation 
will not experience runaway infla- 
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tion is the great expansion of our 
already large industrial facilities. 
This is the opinion of Professor 
Raymond Rodgers of New York 
University. During World War II, 
Professor Rodgers points out, the 
Government built $42 billion of 
plants and facilities. Of these, 
some 225 plants have been sold or 
leased to industry on a 90-day 
conversion to original military pro- 
duction basis; these plants con- 
stitute the Industrial Reserve. In 
addition, roughly an equal num- 
ber of plants are being held in re- 
serve against total war. 


Professor Rodgers also observes 
that, since the end of World 
War II, private industry has in- 
vested some $85 billion in plant 
and equipment. Furthermore, a 
record-breaking capital goods ex- 
pansion program amounting to 
$24 billion is in process. On top 
of this, there is a considerable 
volume of unpublicized construc- 
tion being done by the Govern- 
ment. 

“Adding these enormous totals to 
what we had before the expansion,” 
declares Professor Rodgers, “it is 
impossible for me to believe that 
we face any serious shortages after 
the present rearmament pressure 
slackens, that is, by the end of 
1952 or the early part of 1953. 


“In other words, the present 
rate of rearmament is not going 
on forever and ever, as some people 
seem to think, that is, unless we 
get into all-out war, high pressure 
rearmament should be largely over 
by the end of 1952. The end of 
the current intensified arms pro- 
grams will start a flood of con- 
sumer goods such as the world has 
never known! We shall have the 
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factories, the manpower and the 
tools to meet even fantastic de- 
mands.” 


Asks Professor Rodgers: “Does 
that look like inflation to you?” 


After the present intensive re- 
armament program is ended, the 
problem of disposing of our tre- 
mendously swollen output will 
present the most serious economic 
challenge which has ever confront- 
ed this nation. The basic danger 
to capitalism, he emphasizes, is 
overproduction with its accom- 
panying deflation—not inflation. 


Savings Bank Investments 


The New York State legal list 
of corporate bonds eligible for sav- 
ings bank investment increased by 
over $1 billion to a total in excess 
of $20 billion for the year ended 
July 1, 1951. Although the latter 
figure is the highest on record, the 
size of the annual increase was less 
than half the $2.3 billion added 
during the prior fiscal year—when 
statutory modifications added 
many new names to the list. 


Most noteworthy additions to 
the new list are the fixed-interest 
mortgage obligations of the Boston 
and Maine, Delaware and Hudson, 
Missouri-Kansas-Texas, and West- 
ern Pacific railroads. In 1938 and 
1939 bonds of the first three com- 
panies were removed from the 
legal list on the basis of their de- 
pression period earnings. How- 
ever, under statutory tests, earn- 
ings records prior to 1941 are no 
longer taken into account in deter- 


mining the eligibility of railroad 


bonds. 

Reduction in the amount of 
eligible convertible bonds out- 
standing was a factor limiting the 
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increase in the size of the list over 
the past fiscal year. The prior 
year’s list, it may be observed, in- 
cluded fourteen issues totaling 
$851 million which were con- 
vertible into the stock of the 
obligor. Three of these issues were 
retired in full and those remaining 
have been reduced to $452 million 
through conversions. 


Public utility issues now consid- 
ered eligible under statutory tests 
total almost $12.3 billion. This 
compares with $11.3 billion in mid- 
1950 and slightly over $3.8 billion 
on July 1, 1948. Public utility 
companies appearing on the list for 
the first time are Carolina Power 
& Light, Gas Service Company, 
Michigan Gas & Electric, New 
Hampshire Electric, Pacific Power 
& Light, Southern Union Gas, 
West Texas Utilities and Wiscon- 
sin Natural Gas Company. Bonds 
of the Indiana & Michigan Elec- 
tric Company, which had been re- 
moved last year, were restored. 


The non-governmental section of 
the list of eligible securities avail- 
able for savings bank investment 
now comprises: 


79 Railroads 
149 Electric and 

Gas Companies, 8,605,122,000 
17 Telephone 


$6,305,273,000 


Companies 3,944,881,000 

23 Industrial 
Companies 1,020,422,000 

2 Financial 
Institutions 380,375,000 


Following the practice initiated 
three years ago, the savings bank 
list is published with an appendix 
containing a reprint of the legal 
investment statute and a detailed 
listing of issues which appear to 
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qualify for savings under statutes 
other than the Banking Law. The 
latter are principally those of the 
various housing authorities and 
other public agencies. Additions 
this year are new bonds of the 
New York City Housing, Port of 
New York, and Suffolk County 
Water authorities. 

In forwarding the published list 
to the savings banks, New York 
State Superintendent of Banking 
W. A. Lyon voices this caveat: 


INTERESTED IN 
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“The fact that a security appears 
upon the list does not indicate that 
the Banking Department considers 
it a proper investment under all 
circumstances for the funds of an 
individual savings bank. The 
question of whether a savings bank 
should purchase a particular se- 
curity which appears on the list is 
one which should be determined 
in each case by the management of 
the savings bank on the basis of 
all relevant facts.” 


BANKING BOOKS? 


A rf our com hte 
for our comp 


catalogue 


Bankers Publishing Company 
465 Main Street 
CAMBRIDGE 42, MASS. 












BECKONING FRONTIERS. By Marri- 
ner S. Eccles. Alfred Knopf, New York. 
1951. $5.00. Pp. 499. In this personal 


and public chronicle the one-time 
chairman of the Federal Reserve Board 
puts special emphasis on politics and 
finance on high levels, from the 1983 bank 
holiday to the present bitter struggle 
between the Federal Reserve Board and 
the Administration. 


The personal history of the man from 
Utah is as unusual as his financial and 
governmental career. Eccles was one 
of twenty-one children of a Mormon 
who raised himself from the Glasgow 
slums to become a Utah millionaire. 
The early part of his book details the 
hardships of life in a Mormon colony 
in the late 1800’s. Upon the death 
of his father, Eccles inherited, and 
managed and multiplied, large financial 
interests. From that time on he found 
himself increasingly concerned with the 
management of large amounts of money: 
first for his family and for his bank 
depositors; and then for his region, for 
the nation, and now for the world. He 
went to Washington in 1938 and is 
today the only survivor of the small 
group that gathered around Roosevelt 
in the early days of the New Deal. 


When Robert E. Sherwood’s “Roose- 
velt and Hopkins” appeared, reviewers 
commented that it did not dwell in 
any detail on the economic and finan- 
cial aspects of the New Deal story. 
That story is an integral part of 
“Beckoning Frontiers.” Eccles reveals 
for the first time the play of forces 
and the nature of decisions behind 
such crucial matters as the first FHA 
Act, the Federal Reserve Act of 1935, 
and the financing of World War IT. He 
tells how inflation was not controlled. 
and gives many new sidelights on 
Roosevelt, Truman, and the Missouri 
group in Washington. 

From 1936 to 1948 Eccles was chair- 
man of the Federal Reserve Board, and 
some of the most controversial material 
in his book is his revelation of how 
he thinks he was eased out of this 
position by the Gianinni banking in- 
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terests, through pressure brought on 
President Truman in an election year. 
In other words, “Beckoning Frontiers” 
shows the growth of an _ economic 
philosophy in America: from the frontier 
approach of Eccles’s father in the nine- 
teenth century through the New Deal 
to the Fair Deal. 


INVESTMENT COMPANIES. By Arthur 


Wiesenberger, 61 Broadway, New York 
City. 1951. $15.00. Pp. $84. The 
eleventh edition of this compendium is 
unique for its complete description, 
classification and comparison of American 
investment companies, both closed-end 
and open-end. Serving as the only 
complete manual in its field, it contains 
exhaustive data on each prominent 
company. 

However, aside from the careful pres- 
entation of important factual informa- 
tion, the volume performs another great 
service. The author has undertaken to 
guide the investor from the simple step 
of dollar saving to the effectuation of 
planned, informed investment. In this 
connection, several chapters are devoted 
to the basic problems of allocating sav- 
ings and investing systematically for 
maximum profit consistent with mini- 
mum risk. 

The volume is of value to both in- 
dividual and institutional investors. Of 
particular interest to commercial banks 
is a well-rounded discussion of the use 
of investment companies by fiduciaries. 
A section devoted to pension funds. 
and the use of investment company 
shares as a profitable outlet, constitutes 
a timely addition to the 1951 issue. 


WHAT HAPPENS DURING BUSINESS 


CYCLES. By Wesley C. Mitchell. 
National Bureau of Economic Research, 
Inc., New York. 1951. $5.00. Pp. 386. 
This is Professor Mitchell’s last study 
on business cycles, which was published 
posthumously. It traces the movement 
of 800 individual time series within 
the business cycle, and points out the 
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leaders and the laggards. The volume 
is of interest to both economic theorists 
and business economists. 


WHAT YOU SHOULD KNOW ABOUT 
ESTATE AND GIFT TAXES. By 
J. K. Lasser. Henry Holt and Co., New 
York. 1951. $2.95. Pp. 175. This very 
readable, highly understandable book is 
a must for any substantial owner of 
property. Businessmen, accountants, 
insurance agents, stock brokers and 
lawyers will also find it of value. 


This volume contains clear and con- 
cise explanations of highly complex 
taxes. It is an extremely practical 
discussion of the salient features of gift 
and estate tax legislation. 


By the 
editorial staff of the American Institute 
for Economic Research, Great Barring- 
ton, Mass. 1951. $1.00. Pp. $2. A mid- 
year check up on supply, demand, prices 
and other economic activities with a sum- 
mary and outlook. 


THE COUNTERREVOLUTION. By the 
editorial staff of the American Institute 
for Economic Research, Great Barring- 
ton, Mass. 1951. $1.00. Pp. 32. This 
bulletin deals with American foreign 
and domestic policy and economic 
aspects of national defense. 


WILL SOCIAL SECURITY 
MEAN TO YOU? By William J. Mat- 
teson. American Institute for Economic 
Research, Great Barrington, Mass. 1951. 
$1.00. Pp. 96. The ninth edition of 
this booklet on the Social Security Act. 
Its purpose is to interpret and clarify 
an intricate law, and to point out how 
it will affect employer, employee and 
the general public. 


LOOKING FORWARD. By Arthur F. 
Burns. National Bureau of Economic 
Research, Inc., 1819 Broadway, New 
York 23, N. Y. The Bureau’s 31st an- 
nual report. 


FOREIGN EXCHANGE QUOTATIONS 
Manufacturers Trust Company is dis- 
tributing a new edition dated May 15, 
1951 of its “Foreign Exchange Quota- 
tions” folder. The folder lists 144 
quotations of the currencies of various 
countries throughout the world. The 
folder also contains two tables showing 
the decimal equivalents of common 
fractions and shillings and pence. 
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Copies are available at the bank’s 
Foreign Department, 55 Broad Street, 
New York City. 


THE SEARCH FOR PEACE SETTLE- 


MENTS. By Redvers Opie and Asso- 
ciates. The Brookings Institution, 
Washington 6, D. C. 1951. $4.00. Pp. 
866. A detailed investigation of the 
efforts made thus far to bring the 
Second World War formally to an end 
by the conclusion of peace treaties 
between the victors and the vanquished. 
War time as well as postwar negotia- 
tions are included. 


FOREIGN 
ECONOMIC ASSISTANCE. The 
Brookings Institution, Washington 6, 
D. C. 1951. $1.00. Pp. 108. A study 
of the primary issues which require 
decision with respect to economic 
assistance to foreign countries. 


TOLL ROADS AND THE PROBLEM 


OF HIGHWAY MODERNIZATION. 
By Wilfred Owen and Charles L. Dear- 
ing. The Brookings Institution, 722 
Jackson Place, N. W., Washington 6. 
D. C. 1951. $2.50. Pp. 204. A study 
of the new toll road movement. Des- 
cription and _ statistics of present toll 
road systems. Other main headings in- 
clude advantages and _ disadvantages. 
financial prospects and role of the 
federal government. 


OPPORTUNITIES IN FINANCE. By 


Sam Shulsky. Vocational Guidance 
Manuals, Inc., 45 West 45 St., New 
York 19, N. Y. 1951. $1.00. Pp. 110. 
A manual designed to give young people 
factual information about the field of 
finance. Occupational requirements and 
opportunities in all branches of the field 
are discussed. 


PRESENT DAY BANKING. American 


Bankers Association, 12 East 36 St.. 
New York 16, N. Y. 1951. $5.50. Pp. 
555. A collection of thirty five theses 
written by bank officials in partial ful- 
filment of the reqquirements for 
graduation from the Graduate School 
of Banking. These treatises, necessarily 
condensed, were chosen on the basis 
of timeliness and popularity and cover 
a wide range of general and _ specific 
banking problems, 





DETERIORATION IN THE QUALITY 
OF FOREIGN BONDS ISSUED IN 
THE UNITED STATES 1920-1930. By 
Ilse Mintz. National Bureau of Eco- 
nomic Research, 1819 Broadway, New 
York 28, N. Y. 1951. $2.00. Pp. 100. 
An empirical investigation into the 
fluctuations in quality of foreign bonds 
and an inquiry as to the causes of de- 
faleation. 


CORPORATE MEETINGS, MINUTES 
AND RESOLUTIONS. 8rd Edition, By 
Doris and Friedman. Prentice-Hall, Inc., 
70 Fifth Ave., New York, N. Y. 1951. 
$12.50. Pp. 1114. This latest edition 
contains forms and precedents as well 
as a commentary upon the legal 
principles involved in questions re- 
quiring corporate action. 


SELECTED REFERENCES. Industrial 
Relations Section, Princeton University. 
Princeton, New Jersey. 1951. 20c each. 
Lists No. 89 and 40 are entitled Prepar- 
ing Employees for Retirement and 
Insurance and Sickness Benefit. Plans in 
Collective Bargaining. 


RESEARCH REPORT SERIES.  In- 
dustrial Relations Section, Department 
of Economics and Social Institutions, 
Princeton University, Princeton, New 
Jersey. 1951. No. 84. The Operation of 

Sickness Benefit Plans sn Collective 

Bargaining. Price $2.50. No. 85. 
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Compulsory Arbitration of Utility Dis- 
putes in New Jersey and Pennsylvania. 
Price $2.00. 


AMERICAN MANAGEMENT ASSO- 
CIATION PRODUCTION SERIES. 
American Management Association, 330 
West-42 St., New York 18, N. Y. 1951. 
$1.25 each. Series 195 and 196 are en- 
titled respectively Mobilizing Production 
For National Defense and Wage Sta- 
bilization Problems-Supervisory Develop- 
ment Techniques. 


CONTROL OF CAPITAL GOODS 
PRICES. A statement made on June 
5, 1951 before the Senate Committee on 
Banking and Currency by the Machinery 
and Allied Products Institute, 120 South 
La Salle St., Chicago 8, Illinois. 


THE DEFENSE PROGRAM AND CON- 
TRACT RENEGOTIATION. A state- 
ment made on February 2, 1951 before 
the Senate Committee on Finance by 
the Machinery and Allied Products 
Institute, 120 South La Salle St., 
Chicago 3, Illinois. 


THE FRENCH FRANC BETWEEN 
THE WARS, 1919-1939. By Martin 
Wolfe. Columbia University Press, New 
York. 1951. $3.25. Pp. 229. A chrono- 
logical tracing of the factors behind the 
violent changes in the purchasing power 
and exchange value of the franc. 













problems.” 
























VHIS book covers completely the subject 
of public relations. It is not a re-hash 
of a lot of other books on the subject 

but an original contribution based on 

original research and experience on the 
part of the author. 

It outlines a complete program which 
if adopted and consistently followed by 
any bank, large or small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
goodwill-building only serves to empha- 
size the lack of this action when it ceases. 

It is what a bank its and does day-in and 
day-out that determines its public relations, 
not what it says. 

This book points the way to adopting a 
consistent policy of sincere service to the 
community and of bringing this policy 
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oe 
Wha does your community 


think of your bank?” 


“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 


Practical Public Relations 
in Banking 


by WILLIAM T. DUNN 


Assistant Cashier—Bank of America 
NATIONAL TRUST & SAVINGS ASSOCIATION, SAN FRANCISCO, CALIF. 


continuously to the favorable attention of 
the public. 

No bank executive with a real regard 
for the status of his bank in the commu- 
nity can afford not to read and study this 
valuable book. 


Mail This Handy Coupon Teday 
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Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Practical Public Relations In 
Banking. If it meets with my approval | will 
mai! you $3.75 within five days. Otherwise | 
may return it within five days and pay nothing. 
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““We are adding 
thousands 


upon thousands—” 


FRANK M. FOLSOM 


President, Radio Corporation of America 


“By a simple person-to-person canvass, we are adding thou- 
sands upon thousands of serious savers to our Payroll Savings 
Plan. Our employees are eager to contribute to the strengthen- 
ing of America’s defenses while they build their own security. 


“Thirty days has September.” And every 
one of these September days is a D Day. 
In newspapers . . . magazines . . . over the 
radio ... from the television screen .. . 
on billboards . . . contributed advertising 
will urge every American to “Make today 
your D Day. Buy U. S. Defense Bonds.” 

September days are “D” Days for man- 
agement, too—Decision Days. If you have 
a Payroll Savings Plan and your emp!oyee 
participation is less than 50% ... or if 
you have not made a person-to-person can- 
vass recently—consider this your “D” Day. 


Phone, wire or write to Savings Bond 
Division, U.S. Treasury Department, Suite 


700, Washington Building, Washington, 
D.C. Your State Director will show you 
how easy it is to increase your employee 
participation to 70%, 80%—even 90%— 
by a simple person-to-person canvass that 
places an application blank in the hands 
of every employee. He will furnish you 
with application blanks, promotional ma- 
terial, practical suggestions and all the 
personal assistance you may desire. 


Step up your Payroll Savings Plan. 
Make it easy for your employees to 
strengthen America’s defenses while they 
build for their own security. 


The U. S. Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and 
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Private First Class Melvin Brown. of Mahaffey, 
Pennsylvania— Medal of Honor for valor in action near Kasan, Korea, 
September 4, 1950. Stubbornly holding an advanced position atop a 
wall, Pfc. Brown stood off attacking North Koreans until all his rifle 
ammunition and grenades were gone. When last seen he was still fight- 
ing—with only an entrenching shovel for a weapon—-rather than give 
up an inch of ground. 

Never forget the devotion of Melvin Brown! 


Now, this very day, you can help make safer the land he served so 
far “above and beyond the call of duty.” Whoever you are, wherever 
you are, you can begin buying more .. . and more .. . and more United 
States Defense* Bonds. For every time you buy a bond you're helping 
keep solid and stable and strong the country for which Private Brown 
gave everything he had. 


And remember that strength for America can mean peace for America 
—so that boys like Melvin Brown may never have to fight again. 
For the sake of Private First Class Melvin Brown and all our service- 


men—for your own boy—buy more United States Defense Bonds—now. 
Defense is your job, too! 





Don’t forget that now every Series E fore. This means, for example, that a 
Bond you own automatically goes on Bond you bought for $18.75 can re- 
earning interest for 20 years from turn you not just $25 but as much as 
date of purchase instead of 10 as be- $33.33! Buy Bonds now! 


*028: Savings Bonds are Defense Bonds - Buy them regularly! 


The U. S. Government does not pay for this advertisement. It is donated by this publie 
cation in cooperation with the Advertising Council and the Magazine Publishers of 
America as a public service. 
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